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JUDGVENT:

SYED SHAH MOHAMVED QUADRI,  J.
Leave is granted in the Special Leave petitions.

In Food Corporation of India, Bonbay & Ors. vs. Transport

& Dock Workers Union & Os. , a two-Judge Bench of this
Court, having noticed the conflict of opinion between different
Benches including two three-Judge Benches of this Court on the
interpretation of the expression appropriate Government in
Section 2(1)(a) of the Contract Labour (Regul ation and Abolition)
Act, 1970 (for short, the CLRA Act) and in Section 2(a) of the
I ndustrial Disputes Act, 1947 (for short, the l.D-Act) and having
regard to the inportance of the question of automatic absorption
of the contract |abour in the establishnment of the principa
enpl oyer as a consequence of an abolition notification issued
under Section 10(1) of the CLRA Act, referred these cases to a
| arger Bench. The other cases were tagged with the said case as
the same questions arise in themalso. That is how these cases
have conme up before us.
To conprehend the controversy in these cases, it wll
suffice to refer to the facts in Cvil Appeal Nos.6009-10 of 2001@
S. L. P. Nos. 12657-12658 of 1998 which are preferred fromthe
j udgrment and order of the Calcutta Hi gh Court in WP.No.1773 of
1994 and FMAT No. 1460 of 1994 dated July 3, 1998. The
appel l ants, a Central Governnent Conpany and its branch
manager, are engaged in the manufacture and sal e of various types
of iron and steel materials in its plants |located in various States of
India. The business of the appellants includes inmport and export
of several products and bye-products through Central Marketing
Organi sation, a marketing unit of the appellant, having network of
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branches in different parts of India. The work of handling the
goods in the stockyards of the appellants, was being entrusted to
contractors after calling for tenders in that behalf. The
CGovernment of West Bengal issued notification dated July 15,
1989 under Section 10(1) of the CLRA Act (referred to in this
judgrment as the prohibition notification) prohibiting the
enpl oyment of contract | abour in four specified stockyards of the
appel l ants at Calcutta. On the representation of the appellants, the
Covernment of West Bengal kept in abeyance the said
notification initially for a period of six nmonths by notification
dat ed August 28, 1989 and thereafter extended that period from
time to time. It appears that the State Governnent did not,
however, extend the period beyond August 31, 1994.
The first respondent-Union representing the cause of 353
contract |abourers filed Wit Petition No.10108/89 in the Calcutta
H gh Court seeking a direction to the appellants to absorb the
contract |abour in‘their regular establishment in view of the
prohi bition notification of the State Governnent dated July 15
1989 and further praying that the notification dated August 28,
1989, keeping the prohibition notification in abeyance, be quashed.
A |l earned Single Judge of the H-gh Court allowed the wit petition
set aside the notification dated August 28, 1989 and all subsequent
notifications extending the period and directed that the contract
| abour be absorbed and regul ari sed fromthe date of prohibition
notification - July 15, 1989 - within six nonths fromthe date of the
judgrment i.e., April 25, 1994.
The appel | ants adopted a two-pronged —attack strategy.
Assailing the said judgnent of the |l earned Single Judge, they
filed wit appeal (FMAT No. 1460 of 1994) and challenging the
prohi bition notification of July 15, 1989 they filed Wit Petition
No. 1733 of 1994 in the Calcutta H gh Court. Wile these cases
were pendi ng before the Hi gh Court, this Court delivered
judgrment in Air India Statutory Corporation & Ors. vs. United
Labour Union & Ors. holding, inter alia, that in case of Centra
CGover nrent Compani es the appropriate Governnent is the
Central Governnment and thus upheld the validity of the
notification dated Decenber 9, 1976 issued by the Centra
CGovernment under Section 10(1) of the CLRA Act prohibiting
enpl oyment of contract |abour in all establishnents of the Centra
CGovernment Conpanies. On July 3, 1998, a Division Bench of
the Hi gh Court nonethel ess dismssed the wit appeal as well as
the wit petition filed by the appellants taking the view that on the
rel evant date the appropriate Governnent was the State
CGovernment. The legality of that judgnent and order is under
chal l enge in these appeals.

Three points arise for determination in these appeal s :
(i) what is the true and correct inmport of the expression
appropriate government as defined in clause (a) of sub-section
(1) of Section 2 of the CLRA Act;
(ii) whether the notification dated Decenmber 9, 1976 issued by
the Central Governnent under Section 10(1) of the CLRA Act is
valid and applies to all Central Governnment conpanies; and
(iii) whether automatic absorption of contract |abour, working
in the establishment of the principal enployer as regular
enpl oyees, follows on issuance of a valid notification under
Section 10(1) of the CLRA Act, prohibiting the contract |abour in
the concerned establishment.
I nasmuch as in some appeals the principal enployers are the
appel l ants and in sone others the contract |abour or the union of
enpl oyees is in appeal, we shall refer to the parties in this
j udgrment as the principal enployer and the contract | abour

Bef ore taking up these points, it needs to be noticed that
the history of exploitation of labour is as old as the history of
civilisation itself. There has been an ongoi ng struggle by
| abourers and their organi sati ons agai nst such exploitation but it
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continues in one formor the other. The Industrial D sputes Act,
1947 is an inportant legislation in the direction of attaining fair
treatnent to | abour and industrial peace which are sine qua non
for sustained econonmic growh of any country. The best

description of that Act is given by Krishna lyer, J, speaking for a
three-Judge Bench of this Court in Life Insurance Corporation of
India Vs. D.J. Bahadur and Ors. , thus :

The I ndustrial Disputes Act is a benign

nmeasure which seeks to pre-enpt industria

tensi ons, provide the mechanics of dispute-
resol uti ons and set up the necessary
infrastructure so that the energies of partners
in production may not be dissipated in
counter-productive battles and assurance of

i ndustrial justice may create a climte of
goodwi | I .

After the advent of the Constitution of India, the State is

under an obligation to inprove the lot of the work force. Article
23 prohibits, inter alia, begar and other simlar forms of forced
[ abour. The Directive Principle of State Policy incorporated in
Article 38 mandates the State to secure a social order for
promoti on of welfare of the people and to establish an egalitarian
society. Article 39 enunerates the principles of policy of the State
whi ch include wel fare measures for the workers. The State

policy enbodied in Article 43 mandates the State to endeavour to
secure, by a suitable |egislation or econom c organisation or in
any other way for all workers, agricultural, industrial or otherw se,
work, a living wage, conditions of work ensuring a decent

standard of life and full enjoynment of |eisure and social and
cultural opportunities. Article 43A enjoins on the State to take
steps by suitable legislation or in any other way to secure the
participation of workers in the managenent of undert akings,
establishnment, or other organisations engaged in any industry.

The fundanental rights enshrined in“Articles 14 and 16 guarantee
equal ity before |law and equality of opportunity in public

enpl oyment. O course, the preanble to the Constitution is the

| odestar and gui des those who find thenselves in a grey area
while dealing with its provisions. It is nowwell settled that in
interpreting a beneficial |egislation enacted to give effect to
directive principles of the state policy which is otherw se
constitutionally valid, the consideration of the Court cannot be
di vorced fromthose objectives. 1In a case of anbiguity in the

| anguage of a beneficial |abour |egislation, the Courts have to
resolve the quandary in favour of confernent of, rather than
denial of, a benefit on the |abour by the |egislature but w thout
rewiting and/or doing violence to the provisions of the

enact ment .

The CLRA Act was enacted by the Parliament to deal with

the abuses of contract |abour system*‘ It appears that the
Parliament adopted twi n nmeasures to curb the abuses of

enpl oyment of contract |abour -- the first is to regulate

enpl oyment of contract |abour suitably and the second is to
abolish it in certain circunmstances. This approach is clearly

di scernible fromthe provisions of the CLRA Act which cane into
force on February 10, 1971. A perusal of the Statenment of

nj ects and Reasons shows that in respect of such categories as
may be notified by the appropriate Governnent, in the |light of the
prescribed criteria, the contract |abour will be abolished and in
respect of the other categories the service conditions of the
contract |abour will be regulated. Before concentrating on the
rel evant provisions of the CLRA Act, it may be useful to have a
birds eye view of that Act. It contains seven chapters. Chapter |
has two sections; the first relates to the comencenent and
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application of the Act and the second defines the terns used
therein. Chapter Il which has three sections provides for the
constitution of a Central Advisory Board by the Central

CGovernment and a State Advisory Board by the State Governnent

and empowers the Boards to constitute various comittees.

Chapter 111 contains regulatory provisions for registration of

est abl i shnents which enploy contract |abour. Section 10 which
prohi bits the enploynent of contract |abour falls in this chapter;
we shall revert to it presently. Chapter |V contains provisions for
purposes of licensing of Contractors to make sure that those who
undertake or execute any work through contract |abour, adhere to
the ternms and conditions of licences issued in that behalf. Power
is reserved for revocation, suspension and anendnent of |icenses

by the Licensing Oficer and a provision is also nade for appea
agai nst the order of the Licensing Oficer. Chapter V takes care
of the welfare and health of contract |abour obliging the
appropriate Government to make rules to ensure that the

requi rements of canteen, rest-roons and other facilities |ike
sufficient supply of whol esonme drinking water at conveni ent

pl aces, sufficient nunber of latrines and urinals accessible to the
contract labour in the establishment, washing facilities and the
first aid facilities, are conplied with by the contractor. \Where the
contractor fails to provide these facilities the principal enployer is
enjoined to provide canteen, rest-roons etc., mentioned above,

for the benefit of 'the contract |abour. Though the contractor is
nmade responsi bl e for paynment of wages to each worker enployed

by himas contract |abour before the prescribed period yet for
effective inplenentation of this requirement, care is taken to
ensure presence of a nom nee of ‘the principal enployer at the
time of the disbursenment of wages. Here again, it is prescribed
that if the contractor fails to pay the wages to the contract | abour
the principal enployer shall pay the full wages or unpaid wages,

as the case nmay be, to the contract labour and a right is conferred
on himto recover the same fromthe anount payable to the
contractor; if however, no anpunt is payable to himthen such
amount is treated as a debt due by the contractor to the principa
enpl oyer. Chapter VI deals wth the contravention of the

provi sions of the Act, prescribes offences and |ays down the
procedure for prosecution of the offenders. Chapter VIl is titled
m scel | aneous and it contains eight sections which need not be

el aborated here.

Now we shall advert to point No. 1.

The | earned Solicitor General for the appellant - principa

enpl oyer - has conceded that the State Government is the
appropriate Government in respect of the establishments of the
Central CGovernment companies in question. M. Shanti Bhushan

the | earned seni or counsel appearing for the respondents - contract
| abour in these appeals, submtted that in view of the concession
made by the learned Solicitor General, he would not address the
Court on that aspect and prayed that the judgnent and order of the
Hi gh Court, under appeal, be confirnmed.

M. G L. Sanghi, the Il earned senior counsel appearing for

the appellants in the appeals filed by the Food Corporation of
India (FCl)- principal enmployer-and M. K K. Venugopal, the

| earned senior counsel for the appellant - the principal enployer -
in the appeals filed by the G| and Natural Gas Conmi ssion

(ONGC) anobng others sail with the Iearned Solicitor General
submitted that the appropriate Governnent on the rel evant date

was the State Government and for that reason the notification

i ssued by the Central CGovernnent on Decenber 9, 1976 was

never sought to be applied to the establishments of FCl and

ONGC but in view of the amendnment of the definition of the
expression, appropriate Governnent with effect from January

28, 1986, the Central Covernment woul d thereafter be the
appropriate Government. The | earned Additional Solicitor
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General who appeared for Indian Farnmers and Fertiliser Co-
operative Ltd. ( IFFCO and M. B. Sen, the |earned senior

counsel appearing for the appellant, adopted the argunments of the
| earned Solicitor General on this point.

Ms. Indira Jaisingh, the | earned seni or counsel appearing

for the contract |abour (respondents in the appeals filed by FCl),
argued that in the case of FCl the appropriate Government before
and after the notification issued by the Central Governnent on
January 28, 1986, was the Central CGovernnent.

M. K K. Singhvi, the |earned senior counsel for the

contract |abour (respondents in the appeal of ONGC), has argued
that all Central Governnent Undertakings which fall within the
nmeani ng of other authorities in Article 12 are agents or
instrunentalities of the State functioning under the authority of
the Central CGovernment, as such the Central Government will be
the appropriate CGovernment; the Heavy Engi neerings case was
wrongly decided by the two Judge Bench of this Court which was
foll owed by a three-Judge Bench in the cases of Hindustan
Aeronautics Ltd. and Rashtriya M|l Mazdoor Sangh; in those

cases the judgnents of this Court in Sukhdev Singhs case, A ay
Hasi as case, Central Inland Water Transport Corporations case,

C. V. Ramans case and R-D. Shetty International Airports case
were not considered; the approach of the Court in the Heavy

Engi neeri ngs case was based on private law interpretati on and
that the approach of the Court ought to be based on public |aw
interpretation. It i's subnitted that in a catena of decisions of this
Court, it has been held that where there is deep and pervasive
control, a company regi stered under the Conpanies Act or a

soci ety regi stered under the Societies Act woul d be State and,
therefore, it would satisfy the requirenent of the definition of
appropriate Government. He contended that in Air Indias case
(supra) a three-Judge Bench of this Court had correctly decided
that for all the establishments of the Air India the Centra
Covernment was the appropriate Governnent, which deserved to

be confirmed by us.

Notwi t hst andi ng the concession made by the | earned

Solicitor General which has the support of M. Shanti Bhushan

we cannot give a quietus to this issue as the other |earned counse
strenuously canvassed to the contra. W, therefore, propose to
decide this point in the light of the contentions put forth by the
ot her | earned counsel

To begin with the rel evant provisions of Section 1 of the

CLRA Act which deals, inter alia, with its extent and
application, my be noticed here:

Section 1 -

(1) to (3) * k% * k% * k%
(4) - It applies --

(a) to every establishnent in which twenty or
nore wor krmen are enpl oyed or were

enpl oyed on any day of the preceding

twel ve nonths as contract | abour

(b) to every contractor who enpl oys or who
enpl oyed on any day of the preceding twelve
nont hs twenty or nore worknen :

Provi ded that the appropriate Governnent nay,

after giving not less than two nonths notice of its
intention so to do, by notification in the Oficia
Gazette, apply the provisions of this Act to any
establ i shment or contractor enploying such

nunber of workmen | ess than twenty as may be
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specified in the notification

(5)(a) It shall not apply to establishnents in which
work only of an intermttent or casua
nature is performed.

(b) If a question arises whether work perforned in
an establishment is of an intermttent or casua
nature, the appropriate Governnment shall decide
the question after consultation with the Centra
Board or, as the case may be, a State Board, and
its decision shall be final

Expl anation : For the purpose of this sub-section,
work performed in an establishment shall not be
deenmed to be of an intermttent nature --

(i) if it was perforned for nore than one
hundred and twenty days in the preceding
twel ve nonths, or

(ii) if it is of a seasonal character and is
performed for nore than sixty days in a
year.

A perusal of this section brings out that CLRA Act applies

to every establishment and every contractor of the specified
description. However, the establishnents in which work only of
an intermttent or casual natureis perforned are excluded from
the purview of the Act.

We shall also refer to definitions of relevant terns in sub-
section (1) of Section 2 which contains-interpretation clauses.
Clause (a) defines the expression appropriate Governnment thus :
2(1) In this Act, unless the context otherw se

requires --

(a) appropriate Governnent neans --
(i) inrelation to an establishnent in
respect of which the appropriate
CGovernment under the Industria
Di sputes Act, 1947 (14 of 1947)
is the Central Governnent, the
Central Governnent;

(ii) inrelation to any other
establ i shmrent, the Gover nnent

of the State in which that other
establi shnent is situated

Addressing to the definition of appropriate Governnent,

it may be pointed out that «clause (a) of Section 2(1) was
substituted by the Contract Labour (Regul ation and Abolition)
Amendnent Act, 1986 with effect from January 28, 1986.  Before
the said amendnment, the definition read as under

2(1). (a) appropriate Governnent neans --

(i) inrelation to any establishnent

pertaining to any industry carried

on by or under the authority of

the Central CGovernnent, or

pertaining to any such controlled

i ndustry as may be specified in

this behalf by the Centra

CGovernnent; or

(ii) any establishment of any
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rai l way, Cantonnent Board,
nmaj or port, mne or oil-field, or

(iii) any establishnent of a banking
or insurance conpany,

the Central Governnent,

(2) inrelation to any other establishnment the
Government of the State in which that other
establ i shnent is situated.

A plain reading of the unanended definition shows that the
Central CGovernment will be the appropriate Governnent if the
establ i shnent in question answers the description given in sub-
clauses (i) to (iii).~ Andin relation to any other establishnment, the
CGovernment of the State, in which the establishment in question
is situated, will be the appropriate Government. So far as sub-
clauses (ii) and (iii) are concerned, they present no difficulty.
The di scussion has centred round sub-clause (i). It may be seen
that sub-clause (i) has two linbs. The first linb takes in an
establ i shnent pertaining to any industry carried on by or under the
authority of the Central Government and the second |inb
enbraces such controlledindustries as may be specified in that
behal f by the Central Governnent.

Bef ore enbar ki ng upon the discussion onthe first linb, it

will be apt to advert to the amended definition of appropriate
CGovernment whi ch bears the sane neaning as given in clause

(a) of Section 2 of the Industrial Disputes Act, quoted hereunder
2. (a) appropriate Governnment neans --

(i) inrelation to any industrial disputes

concerning any industry carried on by or under

the authority of the Central Governnment or by a

rail way conpany [or concerning any-such

controlled industry as nmay be specified in this

behal f by the Central Governnent] or in relation

to an industrial dispute concerning [a Dock

Labour Board established under section 5-A of

the Dock Workers (Regul ation of Enployment)

Act, 1948 (9 of 1948), or [the Industrial Finance

Corporation of India Limted formed and

regi stered under the Conpanies Act, 1956 (1 of

1956)], or the Enpl oyees State Insurance

Cor porati on established under section 3 of the

Enpl oyees State I nsurance Act, 1948 (34 of

1948), or the Board of trustees constituted under

section 3-A of the Coal M nes Provident Fund

and M scel | aneous Provisions Act, 1948 (46 of

1948), or the Central Board of Trustees and the

State Boards of Trustees constituted under

section 5-A and section 5-B, respectively, of the

Empl oyees Provi dent Fund and M scel | aneous

Provi sions Act, 1952 (19 of 1952), or the Life

I nsurance Corporation Act, 1956 (31 of 1956),

or [the G| and Natural Gas Corporation Limted

regi stered under the Conpanies Act, 1956 (1 of

1956)], or the Deposit Insurance and Credit

I nsurance and Credit Guarantee Corporation

est abl i shed under section 3 of the Deposit

I nsurance and Credit Guarantee Corporation

Act, 1961 (47 of 1961), or the Centra

War ehousi ng Cor poration established under

section 3 of the Warehousing Corporations Act,

1962 (58 of 1962), or the Unit Trust of India

est abl i shed under section 3 of the Unit Trust of
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India Act, 1963 (52 of 1963), or the Food

Cor poration of India established under section 3,
or a Board of Managenent established for two
or nore contiguous States under section 16 of
the Food Corporations Act, 1964 (37 of 1964),

or [the Airports Authority of India constituted
under section 3 of the Airports Authority of
India Act, 1994 (55 of 1994)], or a Regiona
Rural Bank established under section 3 of the
Regi onal Rural Banks Act, 1976 (21 of 1976), or
the Export Credit and Guarantee Corporation
Limted or the Industrial Reconstruction
Corporation of India Limted], or [the Nationa
Housi ng Bank established under section 3 of the
Nati onal Housi ng Bank Act, 1987 (53 of 1987)

or [the Banking Service Conmission established
under section 3 of ‘the Banking Service

Comm ssion Act, 1975,] or [an air transport
service, or a-banking or an insurance conpany],
a mne, anoil field], (a Cantonnment Board] or a
maj or port, the Central Governnent; and

(ii) inrelation to any other industrial dispute,
the State Governnent;

An analysis of this provision shows that the Centra
CGovernment will be the appropriate Governnent in relation to an
i ndustrial dispute concerning
(1) any industry carried on by or under the authority of
the Central CGovernnent, or by a railway conpany;
or
(2) any such controlled industry as nmay be specified in
this behalf by the Central CGovernnent; or
(3) the enunerated industries (which formpart of the
definition quoted above and need not be reproduced
here) .
What is evident is that the phrase any industry carried on
by or under the authority of the Central Governnment is a
comon factor in both the unanmended as well as the anended
definition.
It is awell-settled proposition of |law that the function of
the Court is to interpret the Statute to ascertain the intent of the
| egi sl ature-Parlianent. \Where the |anguage of the Statute is clear
and explicit the Court nust give effect to it because inthat case
words of the Statute unequivocally speak the intention of the
legislature. This rule of literal interpretation has to be adhered to
and a provision in the Statute has to be understood inits
ordi nary natural sense unless the Court finds that the provision
sought to be interpreted is vague or obscurely worded in which
event the other principles of interpretation may be called in aid. A
pl ai n reading of the said phrase, under interpretation, shows that it
is lucid and clear. There is no obscurity, no ambiguity and no
abstruseness. Therefore the words used therein nust be
construed in their natural ordinary neaning as conmonly
under st ood.
We are afraid we cannot accept the contention that in
construing that expression or for that matter any of the provisions
of the CLRA Act, the principle of literal interpretation has to be
di scarded as it represents comon | aw approach applicable only
to private law field and has no rel evance when tested on the anvi
of Article 14, and instead the principle of public law interpretation
shoul d be adopted. To accept that contention, in our view, would
amount to abandoning a straight route and oft treaded road in an
attenpt to create a pathway in a wlderness which can only | ead
astray. W have not cone across any principles of public |aw
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interpretation as opposed to private law interpretation for
interpreting a statute either in any authoritative treatise on
interpretation of statutes or in pronouncenent of any Court nor is
any authority of this Court or any other Court brought to our
notice. W may, however, nention that there does exist a

di stinction between public law and private law. This has been
succinctly brought out by the Rt. Hon. Sir Harry Wolf (as he
then was, now Lord Wolf) in The Second Harry Street Lecture
delivered in the University of Manchester on February 19, 1986.
The | earned Law Lord stated

| regard public | aw as being the system which

enforces the proper performance by public

bodi es of the duties which they owe to the

public. | regard private law as being the system

which protects the private rights of private

i ndividuals or the private rights of public

bodies. The critical distinction arises out of the

fact that it is the public as a whole, or in the

case of |ocal governnent the public in the

locality, who are the beneficiaries of what is

protected by public law and it is the individuals

or bodies entitled to the rights who are the

beneficiaries of the protection provided by

private | aw.

The divi de between the public aw and the private law is
material in regard to the renedi es which could be avail ed when
enforcing the rights, public or private, but not in regard to
interpretation of the Statutes. W are not beset with the
procedural mandate as in the R S/C. Order 53 of 1977 of Engl and
whi ch was the subject matter of consideration by the House of
Lords in OReilly Vs. Macknan . In that case the appell ant
sought declaration by ordinary actionthat the order passed by the
Pri sons Board of visitors awarding penalty agai nst himwas void
and of no effect. The House of Lords, dismssing the appeal filed
agai nst the judgment of the Court of Appeal, held that where a
public law issue arises, the proceedi ngs shoul d be brought by
judicial review under R S.C. Oder 53 and not by private | aw
action which woul d be abuse of the process of court.
Now, going back to the definition of the said expression, it
conbi nes three alternatives, viz., (a)-any industry carried on by
the Central CGovernnment; (b) any industry carried on under the
authority of the Central Gover nrent ; and (c) any industry
carried on by a railway conmpany. Alternatives (a) and (c)
i ndi cate cases of any industry carried on directly by the Centra
Covernment or a railway company. They are too clear to adnmit of
any polemic. 1In regard to alternative (b), surely, an industry
being carried on under the authority of the Central Governnent
cannot be equated with any industry carried on by the Centra
Governnment itself. This |eaves us to construe the words under
the authority of the Central Governnment. The key word in them
is authority.

The rel evant meaning of the word authority in the
Conci se Oxford Dictionary is del egated power. In Bl acks Law
Dictionary the neanings of the word authority are: pernission
right to exercise powers -- often synonynous with power. The
power del egated by a principal to his agent. The [awfu
del egati on of power by one person to another. Power of agent to
affect legal relations of principal by acts done in accordance with

principals mani festations of consent to agent. |In Corpus Juris
Secundum (at p.1290) the following are the neanings of the term
authority: in its broad general sense, the word has been defined

as meani ng control over; power; jurisdiction; power to act,
whet her original or del egated. The word is frequently used to
express derivative power; and in this sense, the word nay be used
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as neaning instructions, pernission, power del egated by one
person to another, the result of the manifestations by the forner to
the latter of the forners consent that the latter shall act for him
authority in this sense --- in the laws of at |east one state, it has
been simlarly used as designating or meani ng an agency for the
purpose of carrying out a state duty or function; sone one to
whom by | aw a power has been given. In Wrds and Phrases we
find various shades of meaning of the word authority at pp. 603,
606, 612 and 613: Authority, as the word is used throughout the
Restatenent, is the power of one person to affect the | ega
rel ati ons of another by acts done in accordance with the others
mani f estati ons of consent to hinm an agency of one or nore
partici pating governnental units created by statute for specific
pur pose of having delegated to it certain functions governnenta
in character; the |awful delegation of power by one person to
anot her; power of agent to affect |egal relations of principal by
acts done in accordance with principals manifestations of consent
to him
Fromt he above discussion, it follows that the phrase any
i ndustry ‘carried on under the authority of the Centra
CGovernment inplies an industry which is carried on by virtue of,
pursuant to, conferment of, grant of, or delegation of power or
perm ssion by the Central Government to a Central Governnent
Conpany or other Govt. conpany/undertaking. To put it
differently, if there is lack of confernent of power or pernission
by the Central Governnent to a governnent conpany or
undertaking, it would disable such a conpany/undertaking to
carry on the industry in question

In interpreting the said phrase, support is sought to be
drawn by the | earned counsel for the contract |abour fromthe
cases |l aying down the principles as to under what circunstances a
CGovernment conpany or undertaking will fall w'thin the neaning
of State or other authorities in Article 12 of the Constitution
We shall preface our discussion of° those cases by indicating that
for purposes of enforcenent of fundanental rights guaranteed in
Part 11l of the Constitution the question whether a Governnent
Conpany or undertaking is State within the neaning of Article
12 is germane. It is inportant to notice that in these cases the
pertinent question is appropriateness of the Government - which is
the appropriate CGovernment within the meani ng of CLRA Act;
whet her, the Central or the State Governnent, is the appropriate
CGovernment in regard to the industry carried on by the
Central / State Governnent Conpany or any undertaki ng and not
whet her such Central/State Governnent conpany or undertaking
cone within the nmeaning of Article 12. The word Stateis
defined in Article 12 which is quoted in the footnote.

In Sukhdev Singh & O's. vs. Bhagatram Sardar Si ngh

Raghuvanshi & Anr. , this Court, in the context whether service
Regul ations franed by statutory corporations have the force of
law, by majority, held that the statutory corporations, |ike ONGC,

| FFCO, LIC established under different statutes fell under other
authorities and were, therefore, State within the nmeaning of

that termin Article 12 of the Constitution. The Court took into
consi deration the followng factors, (a) they were owned,

managed and coul d al so be dissolved by the Central Governnent;

(b) they were conpletely under the control of the Centra

CGovernment and (c) they were performng public or statutory

duties for the benefit of the public and not for private profit; and
concluded that they were in effect acting as the agencies of the
Central Covernment and the service Regul ati ons made by them

had the force of |law, which would be enforced by the Court by
declaring that the dism ssal of an enpl oyee of the corporation in
viol ation of the Regul ations, was void.

I n Ramanna Dayaram Shetty vs. The International Airport

of India & Ors. , a three-Judge Bench of this Court laid down that
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Cor porations created by the Governnment for setting up and
managenent of public enterprises and carrying out public
functions, act as instrunentalities of the Governnment; they would
be subject to the same limtations in the field of constitutional and
adm nistrative laws as Government itself, though in the eye of

| aw t hey woul d be distinct and i ndependent |egal entities. There,
this Court was enforcing the nandate of Article 14 of the
Constitution agai nst the respondent - a Central Govt. Corporation
Managi ng Director, U. P.Warehousing Corporation & Anr.

Vs. Vinay Narayan Vaj payee dealt with a case of disnissal of the
respondent - enpl oyee of the appellant-Corporation in violation
of the principles of natural justice. There also the Court held the
Corporation to be an instrunentality of the State and extended
protection of Articles 14 and 16 of the Constitution to the

enpl oyee taking the view that when the Government is bound to
observe the equality clause in the matter of enploynent the
corporations set up and owned by the CGovernnent are equally

bound by the sane discipline.

In Ajay Hasia etc. Vs. Khalid Mijib Sehravardi & Os.

etc. , the question decided by a Constitution Bench of this
Court was: whether Janmmu & Kashmir Regi onal Engineering

Col I ege, Srinagar, regi steredas a society under the Jamu &
Kashmr Registration of Societies Act, 1898, was State within

the meaning of Article 12 of the Constitution so as to be
anenable to wit jurisdiction of the High Court. Having

exam ned the Menorandum of Associ ation and the Rules of the
Society, the Court decided that the control of the State and the
Central Covernment was deep and pervasive and the society was a
nere projection of the State andthe Central Governnent and it
was, therefore, an instrumentality or agency of the State and
Central Government and as such an authority-state within the
neani ng of Article 12.

The principle laid down in the aforenenti oned cases that if

the government acting through its officers was subject to certain
constitutional limtations, a fortiorari the governnent acting
through the instrumentality or agency of a corporation should
equal ly be subject to the sane limtations, was approved by the
Constitution Bench and it was pointed out that otherw se it-would
| ead to considerable erosion of the efficiency of the Fundamenta
Rights, for in that event the governnent would be enabled to
override the Fundamental Rights by adopting the stratagem of
carrying out its function through the instrunentality or agency of
a corporation while retaining control over it. That principle has
been consistently followed and reiterated in all subsequent cases -
- See Del hi Transport Corpn. Vs. D.T.C Mazdoor Congress &

Os. , Som Prakash Rekhi Vs. Union of India & Anr. —,

Manmohan Singh Jaitla etc. Vs. Commr., Union Territory of
Chandigarh & Os. etc. , P.K Ranmachandra Iyer & Ors. etc. Vs.
Union of India & Os. etc. , AL Kalra Vs. Project and

Equi prent Corpn. O India Ltd. , Central Inland Water Transport
Corpn. Ltd. & Anr. etc. Vs. Brojo Nath Ganguly & Anr. etc. ,

C. V. Raman Vs. Managenent of Bank of India & Anr. etc.

Lucknow Devel opnent Authority Vs. MK Qupta , Ms Star
Enterprises and Os. Vs. City and Industrial Devel opnent Corpn

of Maharashtra Ltd. & Os. , LICof India & Anr. Vs. Consuner
Educati on & Research Centre & Ors. and G B. Mahajan & Os.
Vs. Jal gaon Municipal Council & Ors. . W do not propose to

burden this judgment by adding to the list and referring to each
case separately.

We wish to clear the air that the principle, while

di schargi ng public functions and duties the Govt.

Conpani es/ Cor por ati ons/ Soci eti es which are instrunentalities or
agencies of the Governnent nust be subjected to the sane
[imtations in the field of public law -- constitutional or

adm nistrative law -- as the Governnment itself, does not lead to
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the inference that they becone agents of the Centre/ State
CGovernment for all purposes so as to bind such Governnent for

all their acts, liabilities and obligations under various Centra
and/or State Acts or under private |aw.
From t he above discussion, it follows that the fact of being

instrumentality of a Central/State Govt. or being State within
the neaning of Article 12 of the Constitution cannot be

determ native of the question as to whether an industry carried on
by a Conpany/ Corporation or an instrunentality of the Govt. is

by or under the authority of the Central Government for the
purpose of or within the meaning of the definition of appropriate
Government in the CLRA Act. Take the case of a State

Gover nent cor porati on/ conpany/ undertaki ng set up and owned

by the State Governnent which is an instrunmentality or agency of
the State Governnent and is engaged in carrying on an industry,
can it be assumed that the-industry is carried on under the
authority of the Central Covernnent, and in relation to any

i ndustrial dispute concerning the industry can it be said that the
appropriate Governnment is the Central Government? W think

the answer nust be in the negative. In the above example if, as a
fact, any industry is carried on by the State Governnent

undert aki ng under the authority of the Central Government, then
inrelation to any industrial dispute concerning that industry, the
appropriate Governnment will be the Central CGovernnent. This is

so not because it i's agency or instrunentality of the Centra
CGovernment but because the industry is carried on by the State
Govt. Company/ Cor por ati on/ Undert aki ng-under the authority of

the Central CGovernnent. |n our view, the same reasoning applies
to a Central Governnent undertaking as well. Further, the
definition of establishnent in CLRA Act takes in its fold purely
private undertaki ngs which cannot be brought w thin the neaning

of Article 12 of the Constitution. In such a case howis
appropriate Government deternined for the purposes of CLRA

Act or Industrial Disputes Act? In-our view, the test which is
determ native is: whether the industry carried on by the
establishment in question is under the authority of the Centra
Govt? Cbviously, there cannot be one test for one part of
definition of establishnment and another test for another part.
Thus, it is clear that the criterion. is whether an
undertaking/instrunmentality of CGovernment is carrying on an

i ndustry under the authority of the Central Governnent and not
whet her the undertaking is instrunmentality or agency of the
Government for purposes of Article 12 of the Constitution, be it of
Central Governnment or State Governnent.

There cannot be any dispute that all the Centra

Gover nment conpani es with which we are dealing here are not

and cannot be equated to Central Government though they may be
State within the neaning of Article 12 of the Constitution. W
have hel d above that being the instrumentality or agency of the
Central CGovernment would not by itself amount to having the
authority of the Central Government to carry on that particular

i ndustry. Therefore, it will be incorrect to say that in relation to
any establishment of a Central Governnent

Conpany/ undert aki ng, the appropriate Government will be the
Central Governnment. To hold that the Central CGovernnent is the
appropriate Governnment in relation to an establishment, the court
nmust be satisfied that the particular industry in questionis carried

on by or under the authority of the Central Government. |If this
aspect is kept in mnd it would be clear that the Centra
CGovernment will be the appropriate Governnent under the

CLRA Act and the |.D. Act provided the industry in question is
carried on by a Central Governnent conpany/an undert aking

under the authority of the Central Government. Such an authority
may be conferred, either by a Statute or by virtue of relationship
of principal and agent or del egation of power. \Where the
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authority, to carry on any industry for or on behalf of the Centra
CGovernment, is conferred on the Governnent conpany/any
undertaking by the Statute under which it is created, no further
guestion arises. But, if it is not so, the question that arises is
whet her there is any conferment of authority on the Governnent
conpany/ any undertaking by the Central CGovernnent to carry on
the industry in question. This is a question of fact and has to be
ascertained on the facts and in the circunstances of each case.
We shall refer to the cases of this Court on this point.

I n Heavy Engi neering Mazdoor Union vs. State of Bihar &
Os. the said expression (appropriate CGovernment) canme up for
consi deration. The Heavy Engi neering Corporation is a Centra
Government conpany. The President of India appoints Directors
of the conpany and the Central Governnent gives directions as
regards the functioning of the conpany. Wen disputes arose
bet ween t he worknen and the nanagenent of the conpany, the
Governnment of Bihar referred the disputes to the Industria
Tri bunal for adjudication. The union of the workmen raised an
obj ection that the appropriate Government in that case was the
Central CGovernnent, therefore, reference of the disputes to the
I ndustrial Tribunal for adjudication by the State Governnment was
i ncompetent. A two-Judge Bench of this Court el aborately dealt
with the question of appropriate Governnent and concl uded t hat
the nmere fact that the entire share capital was contributed by the

Central Government ‘and the fact that all its shares were held by
the President of Indiia and certain officers of the Centra
CGovernment, would not nake any difference. It was held that in

the absence of a statutory provision, a conmercial corporation
acting on its own behal f even though it was controlled, wholly or
partially, by a Governnent Department woul d be ordinarily
presuned not to be a servant or agent of the State. It was,
however, clarified that an inference that the corporation was the
agent of the CGovernnent might be drawn where it was performng

in substance Governmental and not conmercial functions, It nust
be mentioned here that in the lLight of the judgnents of this Court,
referred to above, it is difficult to agree with the distinction
bet ween a governnmental activity and comercial function of

gover nment conpani es set up and owned by government, insofar

as their function in the realmof public |aw are concerned.
However, the contention that the decision in-that case is based
on concession of the counsel for the appellant is msconceived.
This Court summed up the submission in para 4 thus :

The undertaking, therefore, is not one

carried on directly by the Centra

Covernment or by any one of its departnents

as in the case of posts and tel egraphs or the

railways. It was, therefore, rightly conceded

both in the High Court as al so before us that

it is not an industry carried on by the Centra

CGovernment. That being the position, the

guestion then is, is the undertaking carried

on under the authority of the Centra

Gover nnent ?

It is evident that the concession was with regard to the fact that it
was not an industry carried on by the Central Governnent and not
in regard to was the undertaking carried on under the authority of
the Central CGovernnment? Indeed that was the question decided

by the Court on contest and it was held that the undertaking was
not carried on by the Central Government conpany under the
authority of the Central Governnent and that the appropriate
Governnment in that case was the State Government and not the
Central Governnent. Fromthe above discussion, it is evident that
the Court correctly posed the question- whether the State Govt. or
the Central CGovt. was the appropriate CGovernment and rightly
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answered it.

In Ms. Hindustan Aeronautics Ltd. Vs. The Wrknen &
Os. , this Court was called upon to decide the question as to
whet her the expression appropriate Governnent, as defined in
Section 2(a)(i) of the Industrial D sputes Act, was the State
CGovernment or the Central CGovernment. In that case dispute arose
bet ween t he managenent of the Barrackpore branch (West
Bengal ) of the appellant and its enpl oyees. The Governor of
West Bengal referred the dispute to Industrial Tribunal under
Section 10 of the I1.D. Act. The conpetence of the State
CGovernment to make the reference was called in question. A
three-Judge Bench of this Court, relying on the decision in Heavy
Engi neeri ngs case (supra), held that the reference was valid. The
Court took note of the factors, viz; if there is any disturbance of
i ndustrial peace at Barrackpore where a considerabl e nunber of
wor kmen were wor ki ng, the appropriate Government concer ned
in the mai ntenance of the industrial peace was the Wst Benga
Covernment; that Barrackpore industry was a separate unit; the
cause of action in relation to the industrial dispute arose at
Barrackpore. Having regard to the definitions of the terns
appropriate Government and establishment, in Section 2 of
CLRA Act, it cannot be said that the factors which weighed with
the Court were irrelevant. It was al so pointed out therein that
fromtime to time certain statutory corporations were included in
the definition but no public conpany of which the shares were
excl usively owned by the Governnent, was roped in the
definition. Wat we have expressed above about Heavy
Engi neerings case (supra) will, equally apply here.

The af orenentioned phrase an industry carried on by or
under the authority of the Central Government again fell for
consi deration of a three-Judge Bench of this Court in Rashtriya
M 1| Mazdoor Sangh, Nagpur vs. Mdel MI1s, Nagpur & Anr.

The case arose in the context of Section 32(iv) of the Paynent of
Bonus Act, 1965, which provides that nothing in that Act shal
apply to enpl oyees enpl oyed by an establishnent engaged in any

i ndustry carried on by or under the-authority of any departnment of
the Central CGovernment or a State Governnent or a |oca

authority. Under Section 18-A of the Industries (Devel opnent

and Regul ation) Act, 1951, the Central Government appoi nted an
aut hori sed Controller to replace the managenent of the

respondent - Mddel MIIls. That was done to give effect tothe
directives issued by the Central Government under Section 16 of
the said Act. On behalf of the respondent it was contended that
substitution of the managenment by the Controller appointed under
Section 18-A of the Industries (Devel opnent- & Regul ation) Act
woul d tantanount to the industry being run under the authority of
the department of the Central CGovernment. Negativing the
contention it was held

Wi | e exercising power of giving directions

under Section 16 the existing nanagenent is

subj ected to regulatory control, failing which

the managenment has to be replaced to carry

out the directions. |In either case the industria

undertaking retains its identity, personality

and status unchanged. On a pure gramatica

construction of sub-section (4) of Section 32,

it cannot be said that on the appointnment of

an authorised controller the industria

undert aki ng acquires the status of being

engaged in any industry carried on under the

authority of the departnent of the Centra

Gover nment .

Food Corporation of India, Bonmbays case (supra) is the
only case which arose directly under the CLRA Act. The Food
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Corporation of India (FCl) engaged, inter alia, the contract |abour
for handling of foodgrains. Conplaining that their case for
departnental i sati on was not being considered either by the

Central Governnent or by the State Governnent, nor were they

ext ended the benefits conferred by the CLRA Act, a

representative action was initiated in this Court by filing a wit
petition under Article 32 of the Constitution seeking a wit of
mandanus agai nst the Central /State Governnment to abolish

contract |abour and to extend themthe benefits under that Act.
The FCl resisted the claimfor abolition of contract |abour on the
ground that the operations of |oading/unloading foodgrains were
seasonal, sporadic and varied fromregion to region. However, it

pl eaded that the State Governnment and not the Centra

Covernment was the appropriate Governnent under the CLRA

Act. In view of the unanended definition of the expression
appropriate Government under CLRA Act, which was in force

on the relevant date, it was pointed out that the FCI was not
included in the definition by nane as it was done under the

I ndustrial Disputes Act. Follow ng the judgnent of this Court in
Heavy Engi neerings case (supra) and referring to the decision of
this Court in Rashtriya MIl Mazdoor Sanghs case (supra), the
Court took the view that the same principle would govern the
interpretation of the expression appropriate Government in the
CLRA Act and held that the State Government was the

appropriate Government pertaining to the regional offices and

war ehouses which were situate in various States. W find no
illegality either in the approach or in-the conclusion arrived at by
the Court in these cases.

It was in that background of the case law that the Air

I ndi as case (supra) came to be deci ded by a three-Judge Bench of
this Court. The Air India Corporation engaged contract | abour

for sweeping, cleaning, dusting and watching of the buil dings
owned and occupied by it. The Central Governnment having

consulted the Central Advisory Board constituted under Section
3(1) of the CLRA Act issued notification under Section 10(1) of
the Act prohibiting enpl oynent of contract |abour on and from
9.12.1976 for sweeping, cleaning, dusting and watching of the
bui | di ngs owned or occupi ed by the establishnent in respect of

whi ch the appropriate Governnent under the said Act is the

Central Covernnment. However, the Regional Labour

Conmi ssi oner, Bomnbay opined that the State Governnent was

the appropriate Government under the CLRA Act. The
respondent-Union filed wit petition in the H gh Court at Bonbay
seeking a wit of mandanus to the appellant to enforce the said
notification prohibiting enploynent of contract labour~ and for a
direction to absorb all the contract |abour doing sweeping,

cl eani ng, dusting and watchi ng of the buil dings owned or

occupied by the Air India wth effect from the respective dates of
their joining as contract |abour with all consequenti al
rights/benefits. A learned Single Judge of the Hi gh Court allowed
the wit petition on Novenber 16, 1989 and directed that all the
contract |abour should be regul arised as enpl oyees of the
appel l ant fromthe date of filing of the wit petition. On appeal
the Division Bench, by order dated April 3, 1992, confirmed the

j udgrment of the | earned Single Judge and dism ssed the appeal

On further appeal to this Court, it was held that the word contro
was required to be interpreted in the changi ng conmercia

scenario broadly in keeping with the constitutional goals and
perspectives; the interpretation nust be based on sone rationa

and relevant principles and that the public law interpretation is the
basic tool of interpretation in that behal f rel egati ng comon | aw
principles to purely private law field. In that view of the matter, it
concl uded that the two-Judge Bench decision in Heavy

Engi neerings case narrowy interpreted the expression

appropriate Governnment on the comon | aw principl es which
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woul d no | onger bear any rel evance when it was tested on the
anvil of Article 14. It noted that in H ndustan Aeronautics Ltd.,
Rashtriya M1 Mazdoor Sangh and Food Corporation of India, the
rati o of Heavy Engineering formed the foundation but in
Hi ndustan Aeronautics Ltd. there was no i ndependent
consi derati on except repetition and approval of the ratio of Heavy
Engi neeri ng case whi ch was based on concession; in Food
Corporation of India, the Court proceeded on the premni se that
war ehouses of the corporation were situate within the jurisdiction
of the different State Governnments and that |ed to conclude that
the appropriate Government would be the State CGovernnent.
Thus, di stinguishing the aforenentioned decisions, it was held
therein (Air Indias case) that fromthe inception of the CLRA Act
the appropriate Governnment was the Central Government.
We have hel d above that in the case of a Centra
Gover nment conpany/ undertaking, an instrumentality of the
Covernment, carrying on an industry, the criteria to determne
whet her the Central Government is the appropriate CGovernnent
within the neaning of the CLRA Act, is that the industry nust be
carried on by or under the authority of the Central Governnent
and not that the conpany/undertaking is an instrunentality or an
agency of the Central Governnent for purposes of Article 12 of
the Constitution; such an authority may be conferred either by a
statute or by virtue of relationship of principal and agent or
del egation of power and this fact has to be ascertained on the facts
and in the circunstances of each case. 1n view of this conclusion
with due respect, we are unable to agree with the vi ew expressed
by the | earned Judges on interpretation of the expression
appropriate Government in Air Indias case (supra). Point No.1
i s answered accordingly.
Point No.2 relates to the validity of the notification issued
by the Central Governnent under Section 10(1) of the Contract
Labour (Regulation & Abolition) Act, 1970, dated Decemnber 9,
1976. The main contention against the validity of the notification
is that an omibus notification I'ike the inpugned notification
woul d be contrary to the requirenents of Section 10 of the CLRA
Act and is illustrative of non-application of mnd.

It would be profitable to refer to Section 10 of the Act
10. Prohibition of enploynment of contract
[ abour -
(1) Notwi thstandi ng anyt hing contained in this Act,
the appropriate Governnment may, after
consultation with the Central Board or, as the case
may be, a State Board, prohibit, by notification in
the Oficial Gazette, enploynment of contract
| abour in any process, operation or other work in
any establishment.

(2) Before issuing any notification under sub-section
(1) inrelation to an establishnment, the appropriate
Covernment shall have regard to the conditions of
wor k and benefits provided for the contract | abour

in that establishnent and other rel evant factors,
such as --

(a) whether the process, operation or other work
is incidental to, or necessary for the industry,
trade, business, manufacture or occupation

that is carried on in the establishnent;

(b) whether it is of perennial nature, that is to
say, it is of sufficient duration having regard
to the nature of industry, trade, business,
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manuf acture or occupation carried on in that
establ i shment ;

(c) whether it is done ordinarily through regul ar
workmen in that establishment or an
establ i shment simlar thereto;

(d) whether it is sufficient to enploy
consi der abl e nunber of whol e-tine
wor knmen.

Expl anation : |If a question arises whether any process
or operation or other work-is of perennial nature, the
deci sion of the appropriate Government thereon shal

be final.

A careful reading of Section 10 nakes it evident that sub-
section (1) conmences with a non obstante clause and overrides
the other provisions of the CLRA Act in enpowering the
appropriate Government to prohibit by notification in the Oficial
Gazette, after consultation with Central Advisory Board/ State

Advi sory Board, as the case may be, enploynent of contract

| abour in any process, operation or other work in any
establishment. Before issuing notification under sub-section (1)
in respect of an establishnment the appropriate CGovernment is
enjoined to have regard to: (i) the conditions of work; (ii) the
benefits provided for the contract |abour; and (iii) other rel evant

factors |ike those specified in clauses(a) to (d) of sub-section (2).

Under cl ause (a) the appropriate Governnent has to ascertain

whet her the process, operation or other work proposed to be
prohibited is incidental to, or necessary for the industry, trade,
busi ness, manufacture or occupation-that is carried on in the
establ i shnent; clause (b) requires the appropriate Governnent to
determ ne whether it is of perennial nature, that i's to say, it is of
sufficient duration having regard to the nature of industry, trade,
busi ness, manufacture or occupation carried on'in that
establ i shnment; clause (c) contenplates a verification by the
appropriate Government as to whether that type of work is done
ordinarily through regular workmen in that establishnment or an
establishnent simlar thereto; and clause (d) requires verification
as to whether the work in that establishment is sufficient to
enpl oy consi derabl e nunber of whole-tine workmen. The list is

not exhaustive. The appropriate Governnent nay also take into
consi deration other relevant factors of the nature enunerated in
sub-section (2) of Section 10 before issuing notification under
Section 10(1) of the CLRA Act.

The definition of establishnent given in Section 2(e) of

the CLRA Act is as foll ows:

In clause (e) - establishment is defined to

nean -

(i) any office or department of the
CGovernment or a local authority, or

(ii) any place where any industry, trade,
busi ness, manufacture or occupation is
carried on.

The definition is in tw parts : the first part takes in its
fold any office or department of the Government or |ocal authority
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- the Governnent establishnent; and the second part

enconpasses any place where any industry, trade, business,

manuf acture or occupation is carried on - the non-Govt.
establishment. It is thus evident that there can be plurality of
establishnents in regard to the Governnent or |ocal authority and
also in regard to any place where any industry, trade, business,
manuf acture or occupation is carried on

Now, reading the definition of establishnment in Section

10, the position that energes is that before issuing notification
under sub-section (1) an appropriate Government is required to:
(i) consult the Central Board/ State Board; (ii) consider the
conditions of work and benefits provided for the contract | abour
and (iii) take note of the factors such as nmentioned in clauses (a)
to (d) of sub-section (2) of Section 10, referred to above, with
reference to any office or departnent of the Governnment or |oca
authority or any place where any industry, trade, business,

manuf acture or occupation is carried on. These being the

requi rement of Section 10 of the Act, we shall exam ne whet her
the i npugned notification fulfils these essentials.

The i mpugned notification issued by the Centra

Gover nment_on Decenber 9, 1976, reads as under

S. O No. 779(E) 8/9.12.76 in exercise of the

power conferred by Sub-section (1) of Section

10 of the Contract Labour (Regul ation and

Abolition) Act, 1970 (37 of 1970) the Centra

Governnent after consultation with the Centra

Advi sory Contract Labour Board hereby

prohi bits enpl oynment ‘of contract | abour on an

fromthe 1st March, 1977, for sweepi ng,

cl eani ng, dusting and wat chi ng of buil di ngs

owned or occupi ed by the establishnments in

respect of which the appropriate Governnent

under the said Act is the Central CGovernnent.

Provided that this notification shall not only
apply to the outside cleaning and other

mai nt enance operations of nulti-storeyed
bui | di ngs where such cl eani ng or mai nt enance
operations cannot be carried out except with
speci al i sed experi ence.

A gl ance through the said notification, makes it nanifest that
with effect fromMarch 1, 1977, it prohibits enpl oynent of
contract |abour for sweeping, cleaning, dusting and watching of
bui | di ngs owned or occupi ed by establishment in respect of which
the appropriate Government under the said Act is the Centra
CGovernment. This clearly indicates that the Central Governnent
had not adverted to any of the essentials, referred to above, except
the requirenent of consultation with the Central Advisory Board.
Consi deration of the factors nmentioned above has to be in respect
of each establishnment, whether individually or collectively, in
respect of which notification under sub-section 1 of Section 10 is
proposed to be issued. The inpugned notification apart from
bei ng an omi bus notification does not reveal conpliance of sub-
section (2) of Section 10. This is ex facie contrary to the

postul ates of Section 10 of the Act. Besides it also exhibits non-
application of mind by the Central Governnent. W are,

therefore, unable to sustain the said i npugned notification dated
Decenmber 9, 1976 issued by the Central Government.

Point No.3 remains to be considered. This is the noot

poi nt whi ch generated marat hon debate and is i ndeed an inportant
one.

The | earned Solicitor General contended that contract

| abour had been in vogue for quite some time past; having regard
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to the abuses of the contract |abour system the CLRA Act was
enacted by the Parlianment to regul ate the enpl oyment of contract

| abour and to cause its abolition in an establishment when the

gi ven circunstances exist; prior to the Act no mandanus could

have been issued by courts creating relationship of enployer and
the enpl oyee between the principal enployer and the contract

| abour and the Act did not alter that position. Wen the principa
enpl oyer entrusts the work to a contractor there will be principa
to principal relationship between themas such the work force of
the contractor cannot be said to be the enpl oyees of the
establishnent. It was argued that under the Specific Relief Act a
contract of enployment coul d not be enforced specifically much

| ess can a new contract of enploynent between the principa

enpl oyer and the contract |abour be created by the court. He has
al so pointed out that in every governnment conpany/establishnent
which is an instrunentality of the State there are service rules
governi ng the appointment of staff providing anong ot her things

for equality of opportunity to all aspirants for posts in such
establ i shnents, calling for candi dates fromthe enpl oynent

exchange ‘and the reservation-in favour of Schedul ed

Cast es/ Schedul-ed Tri bes/other Backward C asses, so a direction

by the court to absorb the contract |abour en bloc could be
conplied with only in breach of the statutory service rules. He
has further contended that conceding that the CLRA Act is a
beneficial |egislation, the benefits which the Parlianment thought it
fit to confer on the contract | abour are specified in the Act and the
court by way of interpretation cannot add to those benefits.

The contentions of M. G L. Sanghi for the principa

enpl oyer are : that there was never the relationship of master and
servant between the F.C.I. and the contract labour; the various
provi sions of the Act which require the contractor to maintain
canteen, rest-roons and other facilities |ike a sufficient supply of
whol esone drinking water at conveni ent pl aces, sufficient nunber

of latrines and urinals accessibleto the contract |abour in the
establ i shnent, washing facilities and the first aid facilities
negative the exi stence of any direct rel ationship as sought to be
made out. The responsibilities of the principal enployer under

the CLRA Act arise only in the event of failure of the contractor
to fulfil his statutory obligations and in such an event he i's bound
to rei nmburse the principal enployer. \Wenever a contractor
undertakes to produce a given result or to provide services to an
est abl i shment/undert aki ng by engagi ng contract | abour, the

rel ationship of the master and servant exists between the
contractor and the contract |abour and not between the principa
enpl oyer and the contract |abour. Wen the Centra

Governnent/ State CGovernnent/| ocal authority entrusts any work

to a contractor who recruits contract |abour; in-connection wth
that work, obviously the recruitment wll not be in conformty
with the statutory service rules and the same position would
obtain with regard to non-governmental organisations, factories,

m nes etc. Further, having regard to the distinction between the
princi pal enployer and the establishnent, in the absence of
conferment of any authority on the manager by his principal

enpl oyer to enter into a contract of enploynment on his behalf, the
manager by entrusting work to a contractor cannot nmake a

contract of service between the principal enployer and the

contract labour; if this analogy is applied to the case of the Centra
CGovernment/the State CGovernnent/local authority, the contractor

who undertakes to produce a given result would be creating a
status of government servant by sel ecting and appoi nting persons
for a particular establishnent/undertaking. Such a consequence
will obliterate the constitutional schene in relation to governnent
enpl oyment resulting in uncontenpl ated and uni nagi nati ve
liabilities in financial terns. He pointed out that under the M nes
Act the nmanager has no authority to enploy persons so as to
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create naster and servant rel ationship; the sane position wll

equal ly apply in the case of occupier of a factory under the
Factories Act. The provisions of the CLRA Act do not nake the
contractor an agent for creating relationship of master and servant
between the principal enployer and the contract |abour in the
situations pointed out above. In all such cases absorbing the
contract |abour would anount to opening a new channel of
recruitment and it could not have been the intention of the
Parliament in enacting CLRA Act to provide for appointnent to

the posts in various government/non-governnent establishments

by circunventing the service rules. He canvassed that no
direction could be issued to the principal enmployer by the Court
to absorb the contract |abour in the establishment.

M. T.R Andhyarujina, the |l earned senior counse

appearing for the principal enployer (respondents in Transfer

Case No.7 of 2000 (Del'hi Multi Storey Bldg. Enp. Union Vs.

Union of India & Anr.), urged that prior to comng into force of
the CLRA Act, the Industrial Courts were ordering abolition of
contract labour system and giving appropriate directions to the
enpl oyer to enpl oy contract labour on such terns and conditions

as the enployer might deemfit but no direction was given to

make automatic absorption on abolition of contract |abour. In
1946 in the Rege Committee Report or in 1969 in the Report of

M. Justice P.B. Gajendragadkar who was hinself a party to the
judgrment in The Standard-Vacuum Refining Co. of India Ltd.

Vs. I TS Wrrknen and Ors. , no recomendation was made for
automatic absorption of the contract labour by the principa

enpl oyer; the Statenent of Objects and Reasons of the CLRA

Act al so does not speak of autonatic absorption of contract |abour
whi ch woul d show that the Parlianent deliberately did not nake

any provision for automatic absorption; when the contract is

term nated either by the principal enployer or by the contractor or
when the contractor himself terminates services of his workers or
when he abandons the contract, the workmen go along with the
contractor or may have a cause agai nst the contractor but they can
have no cl ai m agai nst the principal enpl oyer as such on

prohi bition of enploynent of contract |abour also the sane
consequence should follow, by prohibiting the contract |abour the
Parliament intended that |abour in general should be benefitted by
maki ng it inpossible for the principal enployer to engage

contract |abour through a contractor and the benefit of automatic
absorption is not conferred by the CLRA Act on the contract

| abour working in an establishment at the tinme of issuing the
notification prohibiting engagenent of contract | abour

M. K K. Venugopal, the | earned senior counsel appearing

for the principal enployer (appellant in O N G C.) contended that
Section 10 of the CLRA Act did not speak of automatic

absorption so giving a direction to make absorption of the contract
| abour as a consequence of issuance of notification thereunder
prohi biting the engagenment of contract |abour in various

processes, would be contrary to the Act. Had it been the intention
of the Parliament to establish relationship of master ‘and servant
bet ween the principal enployer and the contract |abour, submtted
the | earned counsel, Section 10 of the CLRA Act woul d have been
differently worded and new sub section to that effect would have
been enacted. If the court were to accept the contention of the
contract |abour that autonatic absorption should follow a
notification prohibiting enploynent of contract |abour, the court
woul d be adding a sub-section to Section 10 prescribing for

aut omati c absorption on issuance of notification under sub-section
(1) of Section 10 which woul d be inpermn ssible.

M. Shanti Bhushan argued that a contractor enploying

contract |abour for any work of an establishment would, in |aw,
create rel ationship of nmaster and servant between the

establ i shnent and the | abour; he sought to derive support from
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judgrments of this court in the followi ng cases: The Maharashtra
Sugar MIls Ltd. Vs. The State of Bonbay & Os. ,

Shi vhandan Sharna Vs. The Punjab National Bank Ltd. , Basti

Sugar MIls Ltd. Vs. Ram U agar & Os. , The Saraspur MlIs

Co. Ltd. Vs. Ranmanlal Chimanlal & Os. and Hussai nbhai

Calicut Vs. The Alath Factory Thezhilali Union, Kozhi kode and
Os. . Hs further contention is that a joint reading of definitions
of contract |abour in clause (b) and of establishnment in

clause (e) of Section 2 of the CLRA Act would show that a | ega

rel ati onship between a person enployed to work in an industry

and the owner of the industry comes into existence and it would
not make any difference whether that rel ationship was brought
about by the act of the principal/mster or by the act of his

aut hori sed agent; the very fact of being enployed in connection
with an industry, creates rights in favour of the person enpl oyed
and agai nst the owner of the industry by bringing into existence,
in law, a relationship of enployer and the enpl oyee (master and
servant) between them He pointed out that the definition of the
expression workman in clause (i) excludes an out-worker, a

person to whomany articles and nmaterials are given out by or on
behal f of the principal enployer to be nade up, cleaned, washed,
altered, ornamented, finished, repaired, adapted or otherw se
processed for sale for the purposes of the trade or business of the
princi pal enpl oyer when the process is to be carried out either in
the home of the out-worker or in sonme other prem ses not being
prem ses under the control and nanagenent of the principa

enpl oyer and argued that it would showthat those who work at

the place either of or under the Control and nanagerment of the
princi pal enployer, nust be treated as the worknen of the
principal employer. 1t-is further argued that where the work is of
a perennial nature, sub-section (2) of Section 10 of the CLRA

Act requires that the contract |abour shoul d be abolished so it
woul d be an abuse on the part of the enployer to resort to

enpl oyi ng contract |abour in such a case: Reliance is also placed
on Rules 21(2), 25(2)(V)(a), 72,73, 74-Form XIl, Rules 75, 76,

77, 81(3), 82(2) and Forms I, 11, LIl and IV relating to certificate
of registration, FormVl relatingto licence, Form XV relating to
i ssue of enploynent card and Form XXV relating to annua

returns of the principal enployer, to contend that the principa
enpl oyer has to keep track with the nunber of workmen

enpl oyed, terms and conditions on which they are enpl oyed and,
therefore, the enployer cannot be pernmitted to plead that no

rel ationship of master and servant exists between the principa
enpl oyer and the contract labour. It is elaborated that under the
CLRA Act, the action of the contractor who is the agent of the
princi pal enployer to engage contract |abour, binds himand
creates relationship of master and servant between them

therefore, the only consequence of notification under Section
10(1) could be to renobve the contractor (m ddle-man) and

mature the rel ationship which had al ready existed between the

wor kman and the principal enployer into a conpletely direct
relationship and that the effect of the notification could never be
to extinguish the rights of the persons for whose benefit the
notification was required to be issued; reliance is placed on the
three Judge Bench of this Court in Air Indias case (supra) and it
is pointed out that Justice S.B. Mjnudar who was a party to
CGujarat Electricity Board, Thermal Power Station, Ukai, Qujarat

Vs. Hind Mazdoor Sabha & Ors. case has given very weighty
reasons for automatic absorption in his concurring judgment.
Insofar as the reservation quota in favour of Schedul ed Castes,
Schedul ed Tri bes and Backward C asses is concerned, he

submtted that there would be many situations in which the rule
of reservation could not be conplied with, e.g. when a private
conpany had nade appoi ntrments without following the rule of
reservation and if such a conpany were to be taken over by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 22 of

48

State the claim of the workers for absorption could not be denied
on the ground that it would upset the rule of reservation. It is
further contended that if on issuing notification under Section
10(1) prohibiting enpl oynent of contract |abour, there is no
automati c absorption, the enployer cannot enploy work force

which will result in closing down the industry producing a
crippling affect on the establishnent; but if automatic absorption
is held to be the rule, no disturbance will be caused in the

functioning of the industry and the contract |abourers would
becorme enpl oyees of the principal enployer and that the

enpl oyer will, however, have a right to retrench any excess staff
by follow ng the principles of retrenchnent and payi ng
retrenchnment conpensation as provided in the Industrial Disputes
Act .

M. Bhaskar P. Cupta, the |earned senior counsel appearing

for the contract |abour (respondents in Civil Appeal Nos.719-720
of 2001), submitted that identification forns for working in

di fferent departnments of the conmpany were issued by the appell ant
conpany to the contract |abour and, therefore, there was a direct
rel ati onship of master and servant between the nanagenent and

the | abourers;and if it were to be held that there was no automatic
absorption on prohibition of engagenent of contract |abour the

wor kers woul d be placed in a position wrse than that held by
them before abolition. He urged for construction of the

provi sions of the Act on the principles |laid down in Heydons

case to support the plea that the Act provided for absorption of
the contract |abour on issuing abolition notification by necessary
i mplication and provided penal consequences to prevent

expl oitati on and abuse of the contract |abour.’ In that case, it is
submi tted, the conpany itself understood that the provisions of
the Act required autonmatic absorption and absorbed 1550 workers

| eaving only 400 workers to be absorbed.

Ms. Indira Jaisingh has contended that the prinmary object

of the labour laws is to effectuate the Directive Principles of State
policy and, therefore, the provisions of CLRA Act have to be
interpreted accordingly; the principles of contract [aw are

i napplicable in sricto sensu to | abour-nanagenent rel ations; she
relied on the follow ng judgnents of this Court : Western India
Aut onobi | e Association Vs. The Industrial Tribunal, Bonbay

and Ors. , The Bharat Bank Ltd., Del hi- Vs. ~Enployees of the
Bharat Bank Ltd., Delhi & Anr. , Rai Bahadur Di wan Badri Das

Vs. The Industrial Tribunal, Punjab and Uptron IndiaLtd. Vs.
Shanm Bhan & Anr. . Prior to the enactnment of CLRA Act, it

is pointed out, the courts have ordered abolition of contract | abour
and their departmentalisation in The Standard-Vacuuns case

(supra) and Hussai nbhais (supra). She has argued that the
Statement of bjects and Reasons does not say that the CLRA

Act is intended to alter the then existing law, it codifies the
exi sting law and confers quasi |egislative power upon the
government to prohibit contract |abour; it does not affect the
powers of the court to direct absorption of contract |abour [see
Barat Fritz Werner Ltd.etc.etc. Vs. State of Karnataka ; the
abolition notification is issued after consideration of all the facts
and circunstances so the consequence can only be that the
contractor is displaced and a direct relationship is established
bet ween the principal enployer and the contract |abour; in Air

I ndi as case (supra), it was held that the consequence of the
abolition of contract |abour, by necessary inplication, would
result in the principal enployer absorbing the contract |abour
the |inkage between the contractor and the enpl oyee woul d be
snapped and a direct relationship between the principal enployer
and the contract |abour would enmerge to make them its

enpl oyees; she invited our attention to Vegoils Private Limted
Vs. The Worknen , Dena Nath & Ors. Vs. National Fertilisers
Ltd. & Os. and CGujarat Electricitys case (supra) and submitted
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that the award proceedings stipulated in Gujarat Electricitys Case
(supra) was cunbersone procedure naking the renedy a teasing
illusion, therefore, automatic absorption alone was the proper
solution. Qur attention was also invited to various Fornmns

prescri bed under the Rules to bring home the point that the

princi pal enpl oyer had conplete control over the nunber of

contract | abourers being enployed and there could be no over-

enpl oyment without the know edge of the enployer and it was

urged that the fact that the | abourers had been working for quite a
nunber of years would show that their continuance was

necessary.

M. R Venkatramani, the |earned senior counsel appearing

for the respondents in the appeal filed by the ON G C subnitted
that though the CLRA Act itself did not abolish the contract

| abour, it enpowered the appropriate government to abolish the
systemin any establishment in the given circunstances. His
contention is that Section 10 is intended to renmove the contractor
fromthe picture and that it can not be read as | eading to renova
of workers. He hasalso relied on the reasoning of Justice

Maj mudar in-Air Indias case (supra) and added that if the

contract labour is not absorbed the renedy of the abolition of the
contract |abour would be worse than the m schief sought to be
remedi ed. He submitted that this Court directed absorption in
V.S.T. Industries Ltd. Vs. V.S T. Industries Wrkers Union &

Anr. , G B. Pant University of Agriculture & Technol ogy, Pant
Nagar, Nainital Vs. /State of UP. & Os. , Union of India & Os.
Vs. Mhamed Aslam & Os. , Indian Petrochenicals

Corporation Ltd. & Anr. Vs. Shramik Sena & Ors.

M. K K. Singhvi, the learned senior counsel for the

contract |abour, referred to the reports of the Royal Conm ssion
appoi nted by the then British Governnment, the Rege Comittee,

the Second Pl anni ng Comm ssion and the Second Nati ona

Conmi ssi on of Labour headed by Justice Gaj endragadkar to

enphasi se that the practice of contract labour is an unfair practice
of exploiting the | abour and that each of these reports

recommended abolition of the contract |abour and where it was

not possible so to do, to regulate the sane. He pl eaded for
absorption of the contract |abourer by the principal enployer on
the abolition of the contract |abour systemin the process,
operation or other work in the establishment in which it was
enployed in three situations : (1) where there has been
notification for abolition of contact |abour; (2) where-in violation
of the notification, contract |abour is enployed; and (3) where
principal enployer resorts to enploying of contract | abour

wi thout getting itself registered or through a contractor who is
not licensed. He |aid enphasis upon the Directive Principles
contained in Articles 39, 41, 42 & 43 and urged for interpreting
the beneficial legislation Iike CLRA Act to pronote the intention
of the legislature; he argued that the purpose of abolition of the
contract |abour was to discontinue the exploitation of the contract
| abour and to bring it on par with the regul ar worknen, therefore,
it was inplicit that on abolition of the contact |abour system the
concer ned wor kmen shoul d be absorbed as regul ar enpl oyees of

the principal enployer; relying upon the reasoning of Justice

Maj mudar in his concurring judgrment in Air Indias case (supra),

it was submitted that in |abour |aws the devel opment had been on
the basis of the judgnents of the Courts and, therefore, we should
interpret Section 10 to hold that as a result of issuance of
prohibition notification, the contract |abour working in an
establishnent at that tinme should stand absorbed automatically.

Ms. Asha Jain Madan, the | earned counsel appearing for

the contract |abour (respondents in C. A Nos. of 2001 @
S.L.P. (O Nos.12657-12658 of 1998), adopted the argunent of

the other |earned senior counsel; she also relied on the concurring
j udgrment of Justice Majnudar in Air Indias case (supra) in
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support of her contention that automatic absorption should follow
prohi bition of contract |abour by the appropriate Governnent in
any given establishnent.

The contentions of the | earned counsel for the parties,
exhaustively set out above, can conveniently be dealt w th under
the follow ng two issues :

A. Whet her the concept of automatic

absorption of contract |abour in the

establishment of the principal enployer on

i ssuance of the abolition notification, is

inmplied in Section 10 of the CLRA Act; and

B. Whether on a contractor engagi hg contract
| abour in connection with the work entrusted
to himby a principal enployer, the

relati onship of nmaster and servant between
him (the princi pal enployer) and the contract
| abour, energes.

For a proper exam nation of these issues, a reference to

Section 10 which provides for prohibition of enploynent of

contract |abour and dauses (b), (c), (e), (g) and (i) of Section 2
of CLRA Act which define the ternms contract | abour

contractor, establishnent, principal enployer and

wor kman respectively ~will be apposite. ~ To interpret these and
ot her rel evant provisions of the CLRAAct, to which reference
will be nade presently, we may, w th advantage, refer to

CRAI ES on Statute Law. quoting the follow ng observation of
Lindley MR in Re Mayfair Property Co. in regard to Rule in
Heydons case,
in order properly to interpret any statute it is
as necessary now as it was when Lord Coke
reported Heydons Case, to consider how the
| aw st ood when the statute to be construed
was passed, what the m schief was for which
the old | aw did not provide, and the renedy
provided by the statute to cure that m schief.

What the | earned Master of the Roll's observed in 1898

hol ds good even in 2001, so we proceed in the light of Rule in
Heydons case

W have extracted above Section 10 of the CLRA Act

whi ch enpowers the appropriate Governnent to prohibit

enpl oyment of contract |abour in any process, operation or other
work in any establishnent, [ays down the procedure and specifies
the relevant factors which shall be taken into consideration for
issuing notification under sub-section (1) of Section 10. It is a
conmon ground that the consequence of prohibition notification
under Section 10(1) of the CLRA Act, prohibiting enpl oynent of
contract |abour, is neither spelt out in Section 10 -nor indicated
anywhere in the Act. In our view, the foll owi ng consequences
follow on issuing a notification under Section 10 (1) of the CLRA
Act :

(1) contract |abour working in the concerned establishnent at the
time of issue of notification will cease to function; (2) the
contract of principal enployer with the contractor in regard to
the contract |abour comes to an end; (3) no contract |abour can
be enpl oyed by the principal enployer in any process,

operation or other work in the establishment to which the
notification relates at any tinme thereafter; (4) the contract

| abour is not rendered unenployed as is generally assunmed but
continues in the enploynent of the contractor as the

notification does not sever the relationship of master and
servant between the contractor and the contract |abour; (5) the
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contractor can utilise the services of the contract |abour in any
ot her establishnent in respect of which no notification under
Section 10 (1) has been issued; where all the benefits under the
CLRA Act which were being enjoyed by it, will be avail abl e;

(6) if a contractor intends to retrench his contract |abour he
can do so only in conformty with the provisions of the I.D.

Act. //The point, now under consideration, is : whether
automati c absorption of contract |abour working in an
establishnent, is inpliedin Section 10 of the CLRA Act and
foll ows as a consequence on issuance of the prohibition
notification thereunder. W shall revert to this aspect shortly.
Now we shall notice the definitions of the terns referred to
above.

The term contract |abour as defined in clause (b) of

Section 2 reads:

(2)(1)(b) a workman shall be deenmed to be

enpl oyed as contract |abour in.or in

connection with the work of an establishnent

when he is hired inor in connection with such

work by ‘or-through a contractor, with or

wi t hout the know edge of the principa

enpl oyer.

By definition the termcontract |abour is a species of

wor kman. A wor kman/shall be so deemed when he is hired in or

in connection with the work of an establishnment by or through a
contractor, with or wi thout the know edge of ‘the principa
enployer. A workman may be hired: (1) in an establishnent by

the principal enployer or by his-agent with or without the

know edge of the principal enployer; or (2)in connection with
the work of an establishnent by the principal enployer through a
contractor or by a contractor with or wi'thout the know edge of
the principal enployer. Wiere a workman is hired in.or in
connection wth the work of an establishment by the principa

enpl oyer through a contractor, he nerely acts as an agent so there
will be master and servant relationship between the principa

enpl oyer and the workman. But where a workman is hired in or

in connection with the work of an establishnment by ‘a contractor,
ei t her because he has undertaken to produce a given result for the
establ i shnent or because he supplies worknman for any work of

the establishnent, a question mght arise whether the contractor
is a nere canmoufl age as in Hussai nbhai Calicuts case (supra) and

in Indian Petrochem cals Corporations case (supra) etc.; if the
answer is in the affirmative, the workman will be in fact an

enpl oyee of the principal enployer; but if-the answer~ is in the
negative, the workman will be a contract | abour

Clause (c) of Section 2 defines contractor as under:
(2)(1)(c) Contractor, in relation to an
establ i shnent, neans a person who

undertakes to produce a given result for the
establishrment, other than a mere supply of

goods or articles of manufacture to such
establ i shnent, through contract |abour or who
supplies contract |abour for any work of the
establ i shment and includes a sub-contractor.

It may be noticed that the termcontractor is defined in
relation to an establishment to nmean a person who undertakes to
produce a given result for the establishment through contract

| abour or supplies contract |abour for any work of the

est abl i shnent and includes sub-contractor but excludes a supplier
of goods or articles of manufacture to such establishment.
The definition of principal enployer in clause (g) of

Section 2 runs thus:

(2)(D(9g) (i) inrelation to any office or
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departnment of the Governnment or a | oca
authority, the head of that office or
departrment or such other officer as the
CGovernment or the local authority, as the case
may be, may specify in this behalf.

(ii) in a factory, the owner or occupier of the
factory and where a person has been naned

as the nanager of the factory under the

Factories Act, 1948 ( 63 of 1948), the person

so naned,

(iii) in a mne, the ower or agent of the
nm ne and where a person has been naned as
t he manager of the minethe person so
named,

(iv) in any other establishment, any person
responsi bl'e for the supervision and control of
t he establishnent.

Expl anation: For the purpose of sub-clause
(iii) of this clause, the expressions mne
owner and agent shall have the neani ngs
respectively assigned to themin clause (j),
clause (1) and clause (c) of sub-section (1) of
section 2 of the Mnes Act, 1952 ( 35 of

1952).

It contains four parts. _Under the first part, the head of any
of fice or departnent or such other officer as'the Governnent or
the local authority, as the case may be, nmay specify. in that behalf,
is called the principal enployer. The second part takes in the
owner or occupier of the factory and where a person has been
named as the manager of the factory under the Factories Act,
1948, the person so naned is treated as the principal enployer.
The third part includes, within the neaning of the principa
enpl oyer, the owner or agent of a nine or where a person has
been nanmed as the manager of the mine, the person so naned .
And the fourth part enbraces every person responsible for the
supervi sion and control of any establishnment within the fold of
princi pal enpl oyer.

The term workman as defined in clause (i) of Section 2 of

the CLRA Act is as follows:

wor kman neans any person enpl oyed in or

in connection with the work of any

establishment to do any skilled, sem-skilled

or un-skilled manual, supervisory, technical or

clerical work for hire or reward, whether the

terns of enploynment be express or inplied

but does not include any such person-

(A) who is enployed mainly in a
managerial or admnistrative capacity;

(B) who, being enployed in a supervisory
capacity draws wages exceeding five
hundred rupees per mensem or

exercises, either by the nature of the
duties attached to the office or by
reason of the powers vested in him
functions mainly of a manageria

nature; or
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(C who is an out-worker, that is to say, a
person to whom any articles and
materials are given out by or on behalf
of the principal enployer to be made

up, cleaned, washed, altered,

ornanent ed, finished, repaired, adapted
or otherw se processed for sale for the
pur poses of the trade or business of the
princi pal enployer and the process is to
be carried out either in the hone of the
out -worker or in some other prem ses,

not bei ng prenises under the contro

and nmanagenent of the principa

enpl oyer.

The definition is quite lucid. It has two |inbs. The first

linb indicates the neaning of the termas any person enployed in
or in connectionwith the work of any establishnment to do any
skilled, sem-skilled or un-skilled, supervisory, technical or
clerical work for hire or reward. It is immterial that the terns of
enpl oyment are express or inplied. The second |inb contains

three exclusionary classes - (A) nanagerial or admnistrative staff;
(B) supervisory staff drawi ng salary exceedi ng Rs.500/-(p.m) and
(C an out worker which inplies a person to whomarticles and
materials are given out by or on behalf of the principal enployer
to be nmade up cl eaned, washed, altered, ornamented, finished,
repaired, adapted or otherw se processed for sale for purposes of
the trade or business of the principal enployer and the process is
to be carried out either in the home of the out-worker or in sone
ot her place not being the prem ses under the control and
managenment of the principal enployer.

Now we shall consider issue A

VWet her the concept of automatic absorption

of contract |abour in the establishment of the

princi pal enployer on issuance of ‘abolition

notification, is inplied in Section 10 of the

CLRA Act.

It would be useful to notice the historical perspective of

the contract |abour systemleading to the enactnent of the CLRA
Act for a proper appreciation of the issue under exam nation. The
probl enms and t he abuses resulting from engagenment of contract

[ abour had attracted the attention of the GCovernment fromtinme
to tinme. In the pre-independence era, in 1929 a Royal Comm ssion
was appointed by the then British Governnment to study and report
all the aspects of |abour. Suffice it to nmention that in 1931 the
Royal Conmission ( al so known as Witl ey Comm ssion)

submitted its report mentioni ng about existence of “internediary
naned j obber and recomrended certain nmeasures to reduce the

i nfl uence of the jobber. Nothing substantial turned on that. /n
1946 Rege Comm ttee noted that in India contractors woul d either
supply | abour or take on such portions of work as they could
handl e. The Conmmi ttee pointed out, whatever nay be the

grounds advanced by enployers, it is to be feared that the

di sadvant ages of the systemare far nore nunerous and wei ghtier
than the advant ages; though the Rege Conmittee recognised

need for contract |abour yet urged for its abolition where it was
possi bl e and recommended for regulating conditions of service
where its continuance was unavoi dable. In 1956 the Second

Pl anni ng Comm ssion (of which the then Prime M nister Pandit
Jawahar Lal Nehru was the Chairman) observed that in the case

of contract |abour the major problens relate to the regul ati ons of
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wor ki ng conditions and ensuring them continuous enpl oynent
and for that purposes suggested that it was necessary to:
(a) undertake studies to ascertain the extent

and the nature of the problens involved in

different industries:

(b) exam ne where contract |abour could be
progressively elimnated. This should be
undert aken strai ghtway;

(c) determ ne cases where responsibility for
paynment of wages, ensuring proper

conditions of work, etc. could be placed

on the principal enployer inaddition to
the contractor;

(d) secure gradual abolition of the contract
system where the studies showthis to be
feasi bl e, care being taken'to ensure that
the di splaced | abour is provided with
alternative enpl oynment;

(e) secure for contract |abour the conditions
and protection enjoyed by other workers
engaged by the principal enployer; and

(f) set up a schene of decasualisation
wher ever feasible.

It is no doubt true that one of the suggestions referred to
above, does speak of care being taken to ensure that the

di spl aced | abour is provided with alternative enploynent, but a
careful reading of the recomendation shows that the Committee
was not unmi ndful of the fact that abolition of the contract |‘abour
systemwoul d result in displacenent of |abour, nonethel ess what
it thought fit to recommend was al ternative enpl oynent and not
absorption in the establishment where the contract | abour was
wor Ki ng.

In 1969, the National Conmi ssion of Labour submitted its

report recording the finding that the contract |abour system was
functioning with advantage to the enpl oyer and di sadvantage to
the contract | abour and recommended that it shoul d be aboli shed.
The Conmi ssion al so observed that under the various enactnments
the definition of worker was enlarged to include contract |abour
and thus benefits of working conditions and hours of work

adni ssible to labour directly enpl oyed were nade available to the
contract |abour as well.

I ndeed, the National Commi ssion which was chaired by

Justice P.B. Gaj endragadkar who was a party to the judgnent of
this Court in The Standard Vacuuns case (supra) possibly

i nspired by that judgnent enunerated factors, indicated therein
which woul d justify dispensing with the contract |abour system
in para 29.11 of its report, which is reproduced hereunder

29.11 - Judicial awards have di scouraged the

practice of enploynent of contract | abour

particularly when the work is (i) perennial and

nmust go on fromday to day; (ii) incidental

and necessary for the work of the factory; (iii)

sufficient to enmploy a considerabl e nunber of

whol eti me worknen; and (iv) being done in
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nost concerns through regul ar wor knen.
These awards al so canme out agai nst the
system of mni ddl enen.

VWi | e recommendi ng abolition of contract |abour

altogether, it was enphasised that such facilities which other
regul ar workers enjoyed, should be nade avail able to contract

| abour if for sone unavoi dabl e reasons the contract |abour had to
stay. In para 29.15 of its report the National Comm ssion of
Labour noticed the fact of introduction of The Contract Labour
(Regul ation and Abolition) Bill, 1967 (for short the Bill) in the
Parliament, which incorporated to a great extent the said
recomrendations. The Bill |ater becane the CLRA Act. It is

worth noticing that in spite of absence of a provision for
absorption of contract labour in the Bill (on issuance of
notification under Section 10(1) of the CLRA Act prohibiting
engagenent of contract labour); the National Comi ssion

endor sed that neasure.

We have given punctilious reading to the report of the

Joint Committee of the Parliament on the said Bill. Neither in the
main report nor in the dissent note, do we find a reference to the
automati c absorption of the contract |abour. This may perhaps be
for the reason that on abolition of contract |abour systemin an
establishment, the contract |abour nonethel ess renmmins as the
wor kf orce of the contractors who get contracts in various

est abl i shnents where the contract |abour coul d be engaged and
where they woul d be extended the same statutory benefits as they
were enjoying before. W noticed that it was clear to the Joint
Conmittee that by abolition of contract |abour, the principa

enpl oyer woul d be conpelled to enpl oy pernmanent workers for

all types of work which would result incurring high cost by him
which inplied creation of enpl oynent opportunities on regular
basis for the contract |abour. This couldas well be yet another
reason for not providing automati c absorption

This is so far as the recomendati ons of various

conmi ssions and comrittees | eading to enactnent of CLRA Act.

We have already referred to the Statenent of (bjects and

Reasons of the Act el sewhere in this judgnment which al so does

not allude to the concept of automatic absorption of the contract
| abour on issuance of notification for prohibition of enploynent
of the contract |abour.

Now turning to the provisions of the Act, the scheme of the

Act is to regulate conditions of workers in contract labour system
and to provide for its abolition by the appropriate Government as
provided in Section 10 of the CLRA Act. |In regard tothe

regul atory measures, Section 7 requires the princi pal enpl oyer
of an establishnent to get itself registered under the Act. Section
12 of the Act obliges every contractor to obtain |icence under the
provi sions of the Act. Section 9 of the Act places an enbargo on
the principal enployer of an establishnment, which is either not
regi stered or registration of which has been revoked under Section
8, fromenploying contract |abour in the establishnent.
Simlarly, Section 12(1) bars a contractor from undertaking or
executing any work through contract |abour except under and in
accordance with a licence. Sections 23, 24 and 25 of the Act

nake contravention of the provisions of the Act and ot her

of fences punishable thereunder. Wth regard to the welfare
nmeasures intended for the contract |abour, Section 16 inposes an
obligation on the appropriate Governnent to nmake rules to require
the contractor to provide canteen for the use of the contract

| abour. The contractor is also under an obligation to provide rest
room as postul ated under Section 17 of the Act. Section 18

i mposes a duty on every contractor enploying contract |abour in
connection with the work of an establishemt to make

arrangenent for a sufficient supply of whol esone drinking water
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for the contract |abour at convenient places, a sufficient nunber of
latrines and urinals of the prescribed type at conveni ent and
accessi bl e places for the contract |abour in the establishment,
washing facilities etc. Section 19 requires the contractor to
provide and maintain a first aid box equi pped with prescribed
contents at every place where contract |abour is enployed by him
Section 21 specifically says that a contractor shall be responsible
for paynment of wages to workers enployed by himas contract

| abour and such wages have to be paid before the expiry of such
period as may be prescribed. The principal enployer is enjoined

to have his representative present at the time of paynent of wages.
In the event of the contractor failing to provide amenities

nmenti oned above, Section 20 inposes an obligation on the

principal enployer to provide such anmenities and to recover the
cost and expenses incurred therefor fromthe contractor either by
deducting from any anount payable to the contractor or as a debt

by the contractor. So also, Sub-Section (4) of Section 21 says that
in the case of the contractor failing to make payment of wages as
prescri bed under Section 21, the principal enployer shall be liable
to nake paynent of wages to the contract |abour enpl oyed by the
contractor and will be entitled to recover the amunt so paid from
the contractor by deducting fromany anobunt payable to the
contractor or as a debt by the contractor. These provisions clearly
bespeak treatnent of contract | abour as enpl oyees of the
contractor and not /of the principal enployer.

If we may say so, the eloquence of the CLRA Act in not

spel ling out the consequence of abolition of contract |abour

system discerned iinthe Iight of various reports of the

Conmi ssions and the Committees and the Statenent of Cbjects

and Reasons of the Act, appears to be that the Parlianent intended
to create a bar on engaging contract |abour in the  establishnment
covered by the prohibition notification, by a principal enployer so
as to leave no option with himexcept - to enploy the workers as
regul ar enpl oyees directly. Section 10 is intended to work as a

per manent solution to the problemrather than to provi de a one

time nmeasure by departmentalizing the existing contract | abour

who may, by a fortuitous circunstance be in a given

establishnent for a very short tine as on the date of the

prohi bition notification. It could as well be that a'contractor and
his contract |abour who were with an establishment for a nunber

of years were changed just before the issuance of prohibition
notification. In such a case there could be no justification to prefer
the contract | abour engaged on the relevant date over the contract

| abour enpl oyed for |longer period earlier. These may be sone of

the reasons as to why no specific provision.is nade for automatic
absorption of contract l|abour in the CLRA Act.

In the light of the above discussion we are unable to

perceive in Section 10 any inplicit requirenment of automatic
absorption of contract |abour by the principal enployer in the
concerned establishment on issuance of notification by the
appropriate Government under Section 10(1) prohibiting

enpl oyment of contract |abour in a given establishment.

Here we may al so take note of the judicial approach in

regard to absorption of contract |abour on issuing directionfor its
abolition, fromthe cases decided before the enactment of CLRA
Act. In The Standard Vacuuns case (supra), the appell ant-

conpany engaged contractor for cleaning and mai ntenance work

at the refinery and plant belonging to it. The contract |abour made
a demand for abolition of contract |abour systemand for
absorption of the contract |abour in the regular service of the
conpany. The dispute was referred to the Tribunal under the
Industrial Disputes Act. The appellant raised an objection to the
conpetence of the reference, inter alia, on the ground that there
can be no dispute between it and the respondents as they were the
wor kmen of a different enployer nanely, the contractor. The
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Tri bunal found agai nst the appellant on the question of

conpetence of the reference and passed award directing that the
contract | abour system should be abolished. On appeal, this Court
held that as the ingredients of Section 2(k) of the Industria

Di sputes Act were present, the di spute between the parties was an
i ndustrial dispute and, therefore, reference was conpetent. It was
further held that the work entrusted to the contractor was
incidental to and necessary for the work of the refinery and was
of perennial nature; it was sufficient to enploy a considerable
nunber of whol e-time workmen and that type of work was being

done in nost concerns through regul ar worknen. Therefore, the

Tri bunal s suggestion directing abolition of contract |abour was
right and no interference with the award of the Tribunal was
called for. However, it was observed that the date from which the
direction for abolition of contract |abour was to be effective,
shoul d not be put into force with retrospective effect and having
noted that a few nmonths remained for the existing contract to

come to an end, permtted the existing contract system to be
continued for the rest of the period of the contract. A chary
readi ng of the above judgnment shows that though direction for
abolition of contract |abour was approved, no automatic
absorption of the contract |abour working as on the date of
abolition in the establishment was ordered by this Court. It is
interesting to notice that the conditions pointed out by this Court,
nanely, (i) the work was incidental and necessary for the work of
establishnent; (ii) was of perennial nature; (iii) was sufficient to
enpl oy a consi derabl e nunmber of whol e time worknen and (iv)

that type of work was being done i n nost concerns through

regul ar worknen, have been incorporated in sub-section 2 of
Section 10 of CLRA Act.

Much enphasis is laid on the judgment of this Court in The

St andard Vacuunms case (supra) in support of the contention that
the Courts directed absorption of contract 1abour as a consequence
of prohibition of enploynent of contract |abour. W have

poi nted out above that a thoughtful reading of the said judgment
woul d disclose that no such principle has been laid down therein
On the contrary, the Court having affirmed the direction
prohi bi ti ng enpl oynent of contract |abour extended 'the date from
whi ch the prohibition was to take effect so as to permt the

exi sting contractor to continue for the rest of the period of the
contract. Thus it is clear that before the enactnment of the CLRA
Act the industrial adjudicators/courts did direct abolition of
contract |abour system but did not order absorption of contract

| abour by the principal enployer on such abolition of the contract
| abour system

Now, it would be apt to notice the judicial approach after

the enactment of the CLRA Act.

In Vegoilss case (supra), the question before this Court

was: had the Industrial Tribunal jurisdiction to issue direction to
the establishnent to abolish contract |abour with effect fromthe
date after conming into force of the CLRA Act? The appell ant-
conpany had engaged contract |abour in seeds godown ‘and

sol vent extraction plants in its factory. The appell ant took the
plea that the type of work was intermttent and sporadic  for which
the contract |abour was both efficient and econonic. Onthe other
hand, the union of the worknen subnitted that the work was

conti nuous and perennial in nature and that in sinilar conpanies
the practice was to have permanent workmen; it clainmed that the
contract | abour system be abolished and the contract |abour be
absorbed as regul ar enmpl oyees in the concerned establishment of
the appellant. The Tribunal having found that the work for which
the contract | abour was engaged was closely connected with the
main i ndustry carried on by the appellant and that the work was

al so of perennial character, directed abolition of contract |abour
system froma date after comng into force of the CLRA Act but
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rejected the claimfor absorption of contract |abour in the
establ i shnent of the appellant. On appeal to this Court, after
poi nti ng out the scheme of Section 10 of the Act, it was held that
under the CLRA Act, the jurisdiction to decide about the abolition
of contract |abour had to be in accordance with Section 10,
therefore, it would be proper that the question, whether the
contract |abour in the appellant industry was to be abolished or
not, be left to be dealt with by the appropriate Governnent under
the Act, if it becanme necessary. Fromthis judgnment, no support
can be drawn for the proposition that absorption of the contract
| abour is a concomitant of the abolition notification under Section
10(1) of the Act.

A Constitution Bench of this Court in Ms Gamon Indi a

Ltd. & Os. Vs. Union of India & Os. consi dered the
constitutional validity of the CLRA Act and the Rul es nade
thereunder in a petition under Article 32 of the Constitution of
India. In that case, the work of construction of a building for the
banki ng conpany was entrusted to the petitioners - building
contractors - who engaged contract |abour for construction work.
Wi | e upholding the constitutional validity of the CLRA Act and
the Rul es made t hereunder, this Court sumred up the object of
the Act and the purpose for enacting Section 10 of the Act as
follows :

The Act was passed to prevent the

expl oitation of contract |abour and also to

i ntroduce better conditions of work. The Act

provi des for regulation and abolition of

contract |abour. The underlying policy of the

Act is to abolish contract |abour, wherever

possi bl e and practicable, and where it cannot

be abolished altogether, the policy of the Act

is that the working conditions of the contract

| abour shoul d be so regulated as to ensure

paynment of wages and provision of essential

amenities. That is why the Act provides for

regul ated conditions of work and

contenpl ates progressive abolition to the

extent contenplated by Section 10 of the Act.

Section 10 of the Act deals with abolition

while the rest of the Act deals mainly with

regul ation. The dom nant idea of Section 10

of the Act is to find out whether contract

| abour is necessary for the industry, trade,

busi ness, nmanufacture or occupation which is

carried on in the establishment.

There is nothing in that judgnent to conclude that on

abolition of contract |abour system under Section 10(1), automatic
absorption of contract |abour in the establishnent of the principa
enpl oyer in which they were working at that tine, would foll ow.

In Dena Naths case (supra), a two-Judge Bench of this

Court considered the question, whether as a consequence of non-
conpliance of Sections 7 and 12 of the CLRA Act by the

princi pal enmployer and the |icensee respectively, the contract

| abour enpl oyed by the principal enployer would becone the

enpl oyees of the principal enployer. Having noticed the
observation of the three-Judge Bench of this Court in The

St andar d- Vacuuns case (supra) and having pointed out that the

gui del i nes enunerated in sub-section (2) of Section 10 of the Act
are practically based on the guidelines given by the Tribunal in
the said case, it was held that the only consequence was the pena
provi si ons under Sections 23 and 25 as envi saged under the

CLRA Act and that merely because the contractor or the enployer
had vi ol ated any provision of the Act or the Rules, the H gh Court
i n proceedi ngs under Article 226 of the Constitution could not
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i ssue any mandanus for deening the contract |abour as having
beconme the enpl oyees of the principal enployer. This Court thus
resolved the conflict of opinions on the said question anong
various High Courts. It was further held that neither the Act nor
the Rules franed by the Central Government or by any

appropriate Government provided that upon abolition of the
contract |abour, the | abourers would be directly absorbed by the
princi pal enpl oyer.

In the case of R K Panda and Ors. Vs. Steel Authority of

India and Os. contract |abour was enpl oyed at Rourkel a Pl ant

of the Steel Authority of India through contractors and continued
in enploynment for |ong periods - between 10 and 20 years - as
contract |abourers. It was found that though the respondents were
changing the contractors, yet under the terns of the agreenent
the incoming contractors were obliged to retain the contract

| abour engaged by the outgoing contractors. That apart, for about
ei ght years the contract | abour-was conti nued to be enpl oyed by
virtue of ‘the interimorder of this Court. It was noticed that in
B.H E. L. Wrkers Association, Hardwar & O's. etc. Vs. Union

of India & Os. etc. , Mathura Refinery Mazdoor Sangh through
its Secretary Vs. Indian Q| Corpn. Ltd., Mathura Refinery

Proj ect, Mathura and Anr-. and the Dena Naths case (supra), on
the question - whether the contract |abourers had becone the

enpl oyees of the principal enployer in course of tine or whether
the engagenent and enploynent of |abourers through a contractor
was a nere canouflage and a snokescreen - this Court took the
view that it was a question of fact and had to be established by the
contract |abourers on the basis of the requisite material in the

i ndustrial court or industrial tribunal. However, having regard to
the various interimorders passed by this Court and the tine taken
in deciding the case, this Court considered the matter on nerits
and on the basis of the offer nade by the respondents, which was
recorded, issued certain directions which need not be quoted here.
However, no order was made directing absorption of contract

| abour on abolition of contract labour system

In National Federation of Railway Porters, Vendors &

Bearers vs. Union of India & Os. , a two-Judge Bench of this
Court on the basis of findings contained in the report of the
Labour Commi ssioner that there was no evidence that the

| abourers were the enployees of the Society (contractor) and that
they were contract |abourers provided by the Society under-the
agreement, treated them as | abourers of the Northern Railway as
they had conpl eted 240 days of continuous service in a year

sone from 1972, sone from 1980 and sone from 1985.

Foll owi ng the order of this Court dated April 15, 1991

[ Raghavendra Gumashta vs. Union of India (Wit Petition

No. 277 of 1988)], the Court directed their absorption in the
Rai | way Servi ce.

It is obvious that direction to absorb the | abourers was

given on the prenmise that they were not the enpl oyees of the
contractor (the society) but were of the Northern Railways.

In Mat hura Refinery Mazdoor Sanghs case (supra), the

di sputes between the contract |abourers represented by the
appel l ant and the respondents, referred to the industrial tribuna
for adjudication, included the question, whether the contract

| abourers were the enpl oyees of the respondent corporation. The
tribunal answered the question against the appellant but issued,
among others, a direction that the respondent should give
preference to the contract |abour in the enpl oynent by waiving

the requirenent of age and other qualification wherever possible.
It was, however, clarified by the industrial tribunal that the
aneliorative steps should not be taken to nmean that the contract

| abour had beconme the direct enployees of the refinery. Against
those directions, this Court disnissed the appeal holding that the
suggestions and directions given by the tribunal in the inmpugned
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award, could not be inproved upon

In Associ ation of Chem cal Wrkers, Bonbay vs. A L.

Al aspur kar and Os. a three-Judge Bench of this Court declined
to go into the correctness of the pronouncenment in Dena Naths

case (supra) that automatic absorption does not follow on

prohi bition of contract |abour but directed the principal enployer
to consider the contract |abour, by giving thempreference, in
appoi nt nent .

In Gujarat Electricity Boards case (supra), a two-Judge

Bench of this Court has held that if there is a genuine |abour
contract between the principal enployer and the contractor, the
authority to abolish the contract |abour vests in the appropriate
Government and not in any court including industrial adjudicator.
If the appropriate Governnent abolishes the contract | abour
systemin respect of an-establishment the industrial adjudicator
woul d, after giving opportunity to the parties to place materia
before it, decide whether the worknmen be absorbed by the

princi pal enpl oyer, if so, how many of them and on what terns,

but if the appropriate Government declines to abolish the contract
| abour the industrial adjudicator has to reject the reference. |If,
however, —the so-called contract is not genuine but is sham and
camoufl age to hide the reality, Section 10 would not apply and the
wor kmen can rai se an industrial dispute for relief that they should
be deemed to be the enpl oyees of the principal enployer. The
court or the industrial adjudicator would have jurisdiction to
entertain such a dispute and grant necessary relief.

Wiile this was the state of lawin regard to-the contract

| abour, the issue of autonmatic absorption of the contract |abour
cane up before a Bench of three l'earned Judges of this Court in
Air Indias case (supra). The Court held : (1) though there is no
express provision in the CLRA Act for absorption of the contract

| abour when engagenent of contract |abour stood prohibited on
publication of the notification under Section 10(1) of the Act,
fromthat nonent the principal enployer cannot continue

contract |abour and direct relationship gets established between
the workmen and the principal enployer; (2) the Act did not

intend to denude the contract |abour of their source of |ivelihood
and neans of devel opnent throw ng them out from enpl oynent;

and (3) in a proper case the Court as sentinel on the 'qui vive is
required to direct the appropriate authority to submit a report and
if the finding is that the worknen were engaged in violation of the
provi sions of the Act or were continued as contract |abour despite
prohi bition of the contract |abour under Section 10(1), the High
Court has a constitutional duty to enforce the | awand grant them
appropriate relief of absorption in the enploynent of the principal
enpl oyer. Justice Majnudar, in his concurring judgnent, put it

on the ground that when on the fulfillnment of the requisite
conditions, the contract |abour is abolished under Section 10 (1),
the internmedi ary contractor vani shes and al ong with hi'm vani shes
the termprincipal enployer and once the internediary

contractor goes the termprincipal also goes with it;  out of the
tripartite contractual scenario only two parties remain, the
beneficiaries of the abolition of the erstwhile contract | abour
system i.e. the workmen on the one hand and the enpl oyer onthe
other, who is no longer their principal enployer but necessarily
becormes a direct enployer for erstwhile contract |abourers. The

| earned Judge al so held that in the provision of Section 10 there is
implicit legislative intent that on abolition of contract |abour
system the erstwhile contract worknen woul d become direct

enpl oyees of the enpl oyer on whose establishnment they were

earlier working and were enjoying all the regulatory facilities
under Chapter V in that very establishnment. In regard to the
judgrment in Qujarat Electricity Boards case (supra), to which he
was a party, the | earned Judge observed that he wholly agreed

wi th Justice Ramaswanys view that the schene envi saged by
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Gujarat Electricity Board case was not workable and to that extent
the said judgnent could not be given effect to.

For reasons we have given above, with due respect to the

| earned Judges, we are unable to agree with their reasoning or
concl usi ons.

The principle that a beneficial |egislation needs to be

construed liberally in favour of the class for whose benefit it is
i ntended, does not extend to reading in the provisions of the Act
what the | egislature has not provi ded whether expressly or by
necessary inplication, or substituting renedy or benefits for that
provi ded by the | egislature. We have al ready noticed above the

i ntendment of the CLRA Act that it regul ates the conditions of
service of the contract l'abour and authorizes in Section 10(1)
prohi bition of contract |abour system by the appropriate
Governnent on consideration of factors enunerated in sub-

section (2) of Section 10 of the Act anobng other relevant factors.
But, the presence of sone or all those factors, in our view,
provide no ground for absorption of contract |abour on issuing
notification under sub-section (1) of Section 10. Adnittedly when
the concept of autonatic absorption of contract |abour as a
consequence of i ssuing notification under Section 10(1) by the
appropriate Government, is not alluded to either in Section 10 or
at any other place inthe Act and the consequence of violation of
Sections 7 and 12 of the CLRA Act is explicitly provided in
Sections 23 and 25 /of the CLRA Act, it is not for the Hi gh Courts
or this Court to read in sonme unspecified remedy in Section 10 or
substitute for penal consequences specified in Sections 23 and 25
a different sequel, be it absorption of contract |abour in the
establ i shment of principal enployer or a |esser or a harsher

puni shment. Such an interpretation of the provisions of the statute
will be far beyond the principle of ironing out the creases and the
scope of interpretative |egislation andas such clearly

i mperm ssi ble. W have al ready hel d above, on consideration of
various aspects, that it is difficult to accept that the Parlianent
i ntended absorption of contract-|abour on issue of abolition
notification under Section 10(1) of CLRA Act.

We have gone through the decisions of this Court in/'V.S. T.

I ndustries case (supra), G B. Pant Universitys case (supra) and
Mohamed Asl ans case (supra). Al of themrelate to 'statutory
liability to maintain the canteen by the principal enployer in the
factory/establishment. That is why in those cases, as in The
Saraspur MIls case (supra), the contract labour working in the
canteen were treated as workers of the principal enployer. These
cases stand on a different footing and it is not possible to deduce
fromthemthe broad principle of law that on the contract |abour
system bei ng abol i shed under sub-section (1) of Section 10 of the
CLRA Act the contract |abour working in the establishment of the
princi pal enmpl oyer has to be absorbed as regul ar enpl oyees of 'the
est abl i shment .

An anal ysis of the cases, discussed above, shows that they

fall in three classes; (i) where contract |abour is-engaged in or in
connection with the work of an establishment and enpl oynment of
contract |abour is prohibited either because the Industria

adj udi cator/ Court ordered abolition of contract |abour or because
the appropriate Government issued notification under Section

10(1) of the CLRA Act, no autommtic absorption of the contract

| abour working in the establishnent was ordered; (ii) where the
contract was found to be sham and nomi nal rather a canouflage in
whi ch case the contract |abour working in the establishment of
the principal enployer was held, in fact and in reality, the

enpl oyees of the principal enployer hinself. |ndeed, such cases
do not relate to abolition of contract |abour but present instances
wherein the Court pierced the veil and declared the correct
position as a fact at the stage after enploynent of contract |abour
stood prohibited; (iii) where in discharge of a statutory obligation
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of maintaining canteen in an establishment the principa

enpl oyer availed the services of a contractor and the courts have
held that the contract | abour woul d i ndeed be the enpl oyees of the
princi pal enpl oyer.

The next issue that remains to be dealt with is:

B. Whether on a contractor engagi ng contract | abour

in connection with the work entrusted to himby a

princi pal enployer, the relationship of master and

servant between him (the principal enployer) and

the contract | abour energes.

M. Shanti Bhushan al one has taken this extreme stand that

by virtue of engagenent of contract |abour by the contractor in
any work of or in connection with the work of an establishment,
the rel ationship of master and servant is created between the
princi pal enployer and the contract |abour. We are afraid, we are
unable to accept this contention of the | earned counsel. A carefu
survey of ‘the cases relied upon by him shows that they do not
support hi's proposition.

In The Maharashtra Sugar MIlss case (supra), the question

that fell for consideration of this court was whether the contract
| abour was covered by the definition of enployee under the

Bonbay Industrial Relations Act, 1946 and, therefore, should be
treated as enpl oyees of the appellant-sugar mlls. There
contractors were engaged by the appellant for carrying on certain
operations in its establishment. The contractors were to enpl oy
contract |abour (workers) for carrying out the work undertaken

but they shoul d have the approval of the appellant, although it was
the obligation of the contractors to pay wages to the workers.
However, the contract |abour engaged by the contractors got the
sane anenities fromthe appellant as were available to its nmuster
roll workers. An industrial dispute arose in respect of the
paynment of wages to the contract |abour engaged by the
contractors which, along with other disputes, was referred to the
Industrial Court by the CGovernment. The reference was

contested, as being not naintainable, by the appellant on the plea
that the contractors workers were not enployees wthin the
nmeani ng of the said Act. The termenployee is defined in the
said Act to mean any person enployed to do any skilled or
unskilled manual or clerical work for hire or reward in any

i ndustry and includes a person enployed by a contractor to do any
work for himin execution of a contract with an enpl oyer within
the neani ng of sub-clause (3) of clause 14. It was on the basis
of the definitions of the terns the enpl oyer and the

enpl oyee, the contract |abour engaged by the contractors was

held to be enpl oyees of the appellant. The decision in that case
cannot be read as hol ding that when a contractor engages contract
| abour in connection with the work of the principal enmployer, the
rel ationship of master and servant is created between the principa
enpl oyer and the contract | abour

In Shivnandan Sharnmas case (supra), the respondent-Bank
entrusted its cash departnent under a contract to the treasurers
who appoi nted cashiers, including the appellant - the head cashier
The question before the three-Judge Bench of this Court was:

was the appellant an enpl oyee of the Bank? On the construction

of the agreenent entered into between the Bank and the

treasurers, it was held that the treasurers were under the

enpl oyment of the Bank on a monthly basis for an indefinite
termas they were under the conplete control and direction of the
Bank through its manager or other functionaries and, therefore,
the appoi ntees including the appellant (nom nees) of the
treasurers, were also the enpl oyees of the Bank. This Court laid
down,

if a nmaster enploys a servant and

aut horises himto enploy a nunber of persons




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of

48

to do a particular job and to guarantee their
fidelity and efficiency for a cash

consi deration, the enployees thus appointed
by the servant would be equally with the

enpl oyer, servants of the master.

We do not think that the principle, quoted above, supports the
proposition canvassed by the | earned counsel

The deci sion of the Constitution Bench of this Court in

Basti Sugar MIls case (supra) was given in the context of
reference of an industrial dispute under the Utar Pradesh

I ndustrial Disputes Act, 1947. The appellant-Sugar MIls
entrusted the work of renpval of press nmud to a contractor who
engaged the respondents therein (contract |abour) in connection
with that work. The services of the respondents were tern nated
by the contractor and they clained that they should be re-instated
in the service of the appellant. The Constitution Bench held,
The words of the definition of worknmen in

Section 2(z) to nean any person (including

an apprentice) enployed in any industry to do

any skilled or-unskilled, manual, supervisory,

technical or clerical work for hire or reward

whet her the terms of enpl oyment be express

or inplied are by thenmselves sufficiently

wide to bring in persons doing work in an

i ndustry whet her the enpl oynent was by the

managenent or by the contractor of the

managenment. Unl ess however the definition

of the word enpl oyer included the

managenent of the industry even when the

enpl oyment was by the contractor the

wor kmen enpl oyed by the contractor coul d

not get the benefit of the Act since a dispute

bet ween t hem and t he nanagenment woul d not

be an industrial dispute between enpl oyer

and workmen. It was with a view to renove

this difficulty in the way of worknen

enpl oyed by contractors that the definition of

enpl oyer has been extended by sub-clause

(iv) of Section 2(i). The position thus is : (a)

that the respondents are worknen within the

meani ng of Section 2(z), being persons

enpl oyed in the industry to do manual work

for reward, and (b) they were enployed by a

contractor with whomthe appellant conpany

had contracted in the course of conducting the

i ndustry for the execution by the said

contractor of the work of renoval of press-

mud which is ordinarily a part of the industry.

It follows therefore from Section 2(z) read

with sub-clause (iv) of Section 2(i) of the Act

that they are workmen of the appell ant

conpany and the appellant conpany is their

enpl oyer.

It is evident that the decision in that case also turned on the
wi de | anguage of statutory definitions of the terns worknen

and enployer. So it does not advance the case pleaded by the

| ear ned counsel

In The Saraspur MIIls case (supra), the question was

whet her the respondents engaged for working in the canteen run
by the co-operative society for the appellant-conpany were the
enpl oyees of the appellant-MIls. The respondents initiated
proceedi ngs under Section 79 of the Bonbay Industrial Relations
Act, 1946 for payment of D.A in terms of the award of the
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I ndustrial Court. The appellant contested the claimon the ground
that the respondents were enpl oyees of the co-operative society
and not of the appellant. A two-Judge Bench of this Court
approached the question fromthe point of view of statutory
liability of the appellant to run the canteen in the factory and
havi ng construed the |anguage enployed in the definitions of

enpl oyee and enpl oyer in sub-sections (13) and (14),

respectively, of Section 3 of the Act, and the definition of

wor ker contained in Section 2(i) of the Factories Act and having
referred to the Basti Sugar MIls case (supra), held that even
though in pursuance of a statutory liability the appellant was to
run the canteen in the factory, it was run by the co-operative
soci ety as such the workers in the canteen (the respondents) woul d
be the enpl oyees of the appellant. This case falls in class (iii)
menti oned above.

In a three-Judge Bench decision of this Court in

Hussai nbhai s case (supra), the petitioner who was manufacturing
ropes entrusted the work to the contractors who engaged their own
wor kers. Wien, after sonme tinme,” the workers were not engaged,
they raised an industrial dispute that they were denied

enpl oyment. On reference of that dispute by the State

CGovernment, they succeeded in-obtaining an award agai nst the
petitioner who unsuccessfully challenged the sane in the Hi gh
Court and then in the Supreme Court. On exam ning various

factors and applying the effective control ‘test, this court held that
though there was no direct rel ationship between the petitioner and
the respondent yet on lifting the veil and | ooking at the conspectus
of factors governing enployment, the naked truth, though draped

in different perfect paper arrangenent, was that the real enployer
was the nmanagenent not the i nmmediate contractor. Speaki ng for
the Court, Justice Krishna lyer observed thus -

Myri ad devices, half-hidden in fold after fold

of legal form depending on the degree of

conceal nent needed, the type of industry, the

| ocal conditions and the like may be resorted

to when | abour |legislation casts welfare

obligations on the real enployer, based on

Articles 38, 39, 42, 43, and 43-A of the

Constitution. The court nust be astute to

avoid the m schief and achi eve the purpose of

the law and not be nisled by the maya of |ega

appearances. ............

O course, if there is total dissociation in fact
bet ween t he di sowni ng Managenent and the

aggri eved worknen, the employnent is, in
substance and in real-life terns, by another

The Managenents adventitious connections

cannot ripen into real enploynent.

This case falls in class (ii) nentioned above.

The above di scussion anply justifies rejection of the

contentions of M. Shanti Bhushan by us.

We find no substance in the next subm ssion of M. Shanti

Bhushan that a conbi ned reading of the definition of the terns
contract |abour, establishnent and workman woul d show t hat

a legal relationship between a person enployed in an industry and
the owner of the industry is created irrespective of the fact as to
who has brought about such rel ationship

We have quoted the definitions of these terns above and

elucidated their inport. The word workman is defined in wide

terms. It is a generic termof which contract |abour is a species. It
is true that a conbi ned reading of the terns establishnment and

wor kman shows that a workman engaged in an establishnent
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woul d have direct relationship with the principal enployer as a
servant of master. But what is true of a workman coul d not be
correct of contract |abour. The circunmstances under which

contract |abour could be treated as direct workman of the principa
enpl oyer have al ready been pointed out above.

We are not persuaded to accede to the contention that a

wor kman, who is not an out-worker, mnmust be treated as a regul ar
enpl oyee of the principal enployer. It has been noticed above

that an out-worker falls wthin the exclusionary clause of the
definition of workman. The word out worker connotes a

person who carries out the type of work, nentioned in sub-clause
(C of clause (i) of Section 2, of the principal enployer with the
materials supplied to himby such enpl oyer either (i) at his hone
or (ii) in some other prem ses not under the control and
managenent of the principal enployer. A person who is not an

out worker but satisfies the requirenent of the first linb of the
definition of workman would, by the very definition, fall within
the nmeaning of the term worknman. Even so, if such a worknman

is within the anbit of the contract |abour, unless he falls within
the afore-nmentioned cl asses, ~ he cannot be treated as a regul ar
enpl oyee of the principal enployer.

W have al so perused all the Rule and Forns prescribed

thereunder. It is clear that at various stages there is invol venent
of the principal enployer. On exhaustive consideration of the
provi sions of the CLRA Act we have hel d above that neither they
contenpl ate creation of direct relationship of nmaster and servant
bet ween the principal enployer and the contract |abour nor can
such relationship be inplied fromthe provisions of the Act on

i ssuing notification under Section 10(1) of the CLRA Act, a
fortiorari nmuch | ess can such a rel ationshi pbe found to exi st
fromthe Rules and the Forns nade thereunder

The | eftover contention of Ms. Indira Jaisingh may be dealt

with here. The contention of Ms. Indira Jaisingh that the
principles of contract |law sticto sensu do not apply to the | abour
and nmanagenent is too broad to merit acceptance.

In Rai Bahadurs case (supra), the industrial dispute referred

to the Industrial Tribunal was: whether all the enployees of the
appel | ant shoul d be all owed 30 days earned | eave with full wages
for every 11 nonths service w thout discrimnation. The

appel l ant framed the rules on July 1, 1956 providing that every
wor kman enpl oyed on or before that date would be entitled to 30
days earned |l eave with full wages for every 11 nonths service

The contention of the enployer was that those who were

enpl oyed after that date were not entitled to the sane period of

| eave. It was contended that the appellant was entitled to fix the
ternms of enploynent on which it would enpl oy the worknen and

it was open for the workman to accept or not to accept those terns
so the Tribunal was not justified in interfering with such matter.
A three-Judge Bench of this Court, by mpjority, —held that the
Tribunal was justified in directing the appellant to provide the
sane uniformrules as to earned |l eave for all its enployees that
the doctrine of absolute freedom of contract had to yield to the
hi gher clainms for social justice and had to be so regulated. /After
referring to Western Indias case (supra) and The Bharat Banks

case (supra), Justice P.B. Gaj endragadkar speaking for the
nmajority observed

in order that industrial adjudication should be

free fromthe tyranny of dogmas or the sub-

consci ous pressure of pre-conceived notions,

it is inportant that the tenptation to | ay down

broad principles should be avoi ded.

Accordingly, it is not necessary to decide the

broad contenti on whether industria

adj udi cation can interfere with the contract

bet ween the enpl oyers and t he enpl oyees.
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It is apparent that the case was decided on the ground that
there could be no discrimnation of the enployees in regard to
their entitlenent for earned | eave on the basis of a fixed date and
that no general principle was |aid down that the contract |aws are
i napplicable to | abour-nmanagenent rel ation

In the case of Uptron India (supra), the controversy rel ated

to the term nation of the services of the workmen for

unaut hori sed absence. The I|ndustrial Enploynent (Standing
Orders) Act, 1946 provided that a worknan is liable to automatic
term nation on the ground of unauthorised absence. It is in that
context that this Court has observed that the general principles of
the Contract Act, 1872 applicable to an agreenent between two
persons having capacity to contract, are also applicable to a
contract of industrial enploynment but relationship so created is
partly contractual and partly non-contractual as the States have
al ready, by |egislation, prescribed positive obligations for the
enpl oyer towards his worknen, as for exanple, terns, conditions
and obligations prescribed by the Paynment of \Wages Act, 1936;

I ndustrial Enpl oynment (Standing Oders) Act, 1946; M ni mum
Wages Act, 1948; Paynment of Bonus Act, 1965; Paynent of

Gatuity Act, 1972 etc. In our view, the |law has been correctly
| aid down therein. The judgment in that case cannot be read as

| ayi ng down a principle of law that the provisions of the Contract
Act are not applicableto relation between the |abour and the
managemnent .

The upshot of the above discussion is outlined thus:

(1) (a) Before January 28, 1986, the determ nation of the
guesti on whet her Central Government or the State

Covernment, is the appropriate Governnment inrelation to

an establishnent, will depend, in view of the definition of

the expression appropriate Governnent as stood in the

CLRA Act, on the answer to a further question, is the

i ndustry under consideration carried on by or under the
authority of the Central Governnment or does it pertain to

any specified controlled industry; or the establishment of

any railway, cantonment board, mmjor port, mne or oilfield

or the establishnent of banking or insurance conpany? |If

the answer is in the affirmative, the Central Governnent

will be the appropriate CGovernment; otherwi se-in relation

to any other establishment the Governnent of the State in

whi ch the establishnment was situated, would be the

appropriate Governnent,

(b) After the said date in view of the new definition of

that expression, the answer to the question referred to

above, has to be found in clause (a) of Section 2 of the
Industrial Disputes Act; if (i) the concerned Centra

Gover nment conpany/ undertaking or any undertaking is

i ncluded therein eo nomine, or (ii) any industry s carried

on (a) by or under the authority of the Central Governnent,

or (b) by railway conpany; or (c) by specified controlled

i ndustry, then the Central Government will be the

appropriate Government otherwise in relation to any other
establ i shnent, the Governnent of the State in which that

ot her establishnent is situated, will be the appropriate

Gover nment .

(2) (a) Anotification under Section 10(1) of the CLRA
Act prohibiting enployment of contract |abour in any
process, operation or other work in any establishnent has
to be issued by the appropriate Governnent :

(1) after consulting with the Central Advisory Board

or the State Advisory Board, as the case nmay be,

and;

(2) having regard to
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(i) conditions of work and benefits provided for
the contract labour in the establishnent in
guestion; and

(ii) other relevant factors including those
mentioned in sub-section (2) of Section 10;

(b) inasnmuch as the inpugned notification issued

by the Central Governnent on Decenber 9, 1976 does not

satisfy the afore-said requirenents of Section 10, it is
guashed but we do so prospectively i.e. fromthe date of

this judgment and subject to the clarification that on the
basis of this judgnent no order passed or no action taken
giving effect to the said notification on or before the date of
this judgnment, shall be called in question in any tribunal or
court including a Hgh Court if it has otherw se attained
finality and/or it has been inpl enented.

(3) Nei .t her Section 10 of the CLRA Act nor any other
provision /in the Act, whether expressly or by necessary

i mplication, provides for automatic absorption of contract
| abour on-issuing a notification by appropriate Governnent
under sub-section (1) of Section 10, prohibiting

enpl oyment of contract | abour, in any process, operation or
other work in any establishment. Consequently the

princi pal enployer cannot be required to order absorption
of the contract |abour working in the concerned

est abl i shment ;

(4) W over-rule the judgment of this court in Air Indias
case (supra) prospectively and declare that any direction

i ssued by any industrial adjudicator/any court including

H gh Court, for absorption of contract labour following the
judgrment in Air Indias case (supra), shall hold good and
that the sanme shall not be set aside, altered or nodified on
the basis of this judgnment in cases where such a direction
has been given effect to and it has becone final

(5) On issuance of prohibition notification under Section
10(1) of the CLRA Act prohibiting enpl oynment of contract

| abour or otherwi se, in an industrial dispute brought before
it by any contract |abour in regard to conditions of service,
the industrial adjudicator will have to consider the question
whet her the contractor has been interposed either on the
ground of havi ng undertaken to produce any given result

for the establishnment or for supply of contract labour for
wor k of the establishnent under a genuine contract or is a
mere ruse/ canmoufl age to evade conpliance of various
beneficial legislations so as to deprive the workers of the

benefit thereunder. |If the contract is found to be not
genui ne but a nere canouflage, the so-called contract
[ abour will have to be treated as enpl oyees of the principa

enpl oyer who shall be directed to regul arise the services of
the contract |abour in the concerned establishment subject
to the conditions as may be specified by it for that purpose
in the light of para 6 hereunder

(6) If the contract is found to be genuine and

prohi bition notification under Section 10(1) of the CLRA
Act in respect of the concerned establishnment has been

i ssued by the appropriate Government, prohibiting

enpl oyment of contract |abour in any process, operation or
ot her work of any establishment and where in such process,
operation or other work of the establishment the principa
enpl oyer intends to enploy regul ar workmen he shall give
preference to the erstwhile contract |abour, if otherw se
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found suitable and, if necessary, by relaxing the condition
as to maxi num age appropriately taking into consideration
the age of the workers at the tine of their initia

enpl oyment by the contractor and al so rel axing the
condition as to academic qualifications other than technica
qgual i fications.

We have used the expression industrial adjudicator by
design as determination of the questions afore-nentioned requires
inquiry into disputed questions of facts which cannot conveniently
be made by Hi gh Courts in exercise of jurisdiction under Article
226 of the Constitution. Therefore, in such cases the appropriate
authority to go into those issues will be industrial tribunal/court
whose deternination will be anenable to judicial review

In the result :
C. A. Nos. 6009- 6010 /2001 @B.L.P.-(C Nos. 12657-58/98

The order of the H gh Court at Calcutta, under chall enge,
insofar as it relates to holding that the West Bengal Governnent is
the appropriate Government wi-thin the nmeaning of the CLRA Act,
is confirmed but the direction that the contract |abour shall be
absorbed and treated on par with the regular enpl oyees of the
appel l ants, is set aside. The appeals are accordingly allowed in
part.

C. A. No. 6011/ 2001@ SLP( C) No. 20926/ 98

In the inpugned order of the H gh Court of Judicature,
Madhya Pradesh, Bench at Jabal pur in C P. 143 of 1998 dated
Cct ober 14,1998, it was held that no contenpt of the H gh Court
was committed. In view of this finding, no interference of this
Court is warranted. The appeal is accordingly dism ssed.

T. C. No. 1/ 2000

W A No. 80/1998 on the file of the Hi gh Court of
Judi cature at Andhra Pradesh was transferred to this Court and
nunbered as TC. 1/2000. The wit appeal is directed against the
order of the | earned Single Judge dismssing WP.No.29865/ 1998
on 13.11.1997. The petitioner questioned the conpetence of the
State CGovernnent to nake reference of the industrial dispute to
t he Labour Court at Visakhapat nam It - will ~be open to the
Labour Court to decide the question whether the reference was
made by the appropriate Government on the basis of the main
judgrment. Transferred Case No.1/2000 ( WA. 80/1998 ) is
di sm ssed accordi ngly.

T.C. Nos.5-7/2000

Cvil Wit Petition Nos.1329/97, 655/97 and 1453/ 97 on
the file of the Hi gh Court of Delhi were transferred to this Court
and nunbered as TC. 5/2000, TC. 6/2000 and TC. 7/2000
respectively. The petitioners therein prayed for a wit of
mandanus directing the respondents to absorb them.as regul ar
enpl oyees in the establishnent in which they were working at the
relevant time. Their claimis based on the inmpugned notification
dat ed Decenber 9, 1976 issued by the Central Governnent. ln
view of the finding recorded by us that the notificationis illega
and it is not issued by the appropriate Governnent under the
CLRA Act in relation to the establishnment in question, the
petitioners in wit petitions cannot get any relief. However, we
| eave it open to the appropriate Governnent to issue the
notification under Section 10(1) of the CLRA Act in respect of the
concerned establishment of the petitioners. Subject to the above
observation the transferred cases are dism ssed.

T.C. Nos. 17/2000 and 18/ 2000
L. P.A. Nos. 326/97 and 18/98 on the file of the Hi gh Court
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of Judi cature, Madhya Pradesh, Bench at Jabal pur were

transferred and nunmbered as TC Nos. 17/2000 and 18/2000. The

Letter patent appeals were directed against the order of a |earned
Singl e Judge allowing the wit petitions and directing absorption

of the nenbers of the respondent-union. The claim of the
petitioners was based on a notification issued by the Centra
Government on 17.3.1993 prohibiting with effect fromthe date of
publication of the notification the enploynent of contract |abour

in the limestone and dolomite mnes in the country, in the works
specified in the Schedule to the notification. The points that arise
in these cases are: (i) the validity of the notification and (ii) the
consequential orders that may be passed on issue of the abolition
notification. Having regard to the facts of these cases, we consider
it appropriate to direct that the cases be transferred back to the
Hi gh Court to be decided by the Hi gh Court in the Iight of the

main judgnent. Transferred cases are di sposed of accordingly.

C. A. No. 6012/ 2001@5LP( C) No. 9568/ 2000

Thi s appeal arises fromthe order of the H gh Court of
Judi catur'e at Jabal pur in LPA No.418/1999 dated 1.5.2000. The
Hi gh Court declined to pass any order and di smissed the LPA as
this Court had stayed proceedings in the connected LPA Nos.
326/ 97 and 18/ 98 on August 17, 1998. |nasnmuch we have now
transferred back those LPAs, we consider it appropriate to transfer
this case also back tothe High Court to be heard and deci ded
along with the said cases. The appeal is accordingly disposed of.

C. A Nos. 719-720/2001
These appeals arise fromthe judgment and order of a
Di vi sion Bench of the H gh Court of Judicature at Calcutta in
MAT Nos. 1704 and 1705 of 1999 dated August 12, 1999. A
| earned Single Judge of the Hi gh Court directed, inter alia,
absorption of contract |abour on the ground that the type of work
in which the contract |abour was engaged was prohibited in view
of the notification issued by the Central CGovernment on February
9, 1980 under Section 10(1) of the CLRA Act. The appellants
filed the application against the notification on the ground that the
respondents are not covered by the notification. Be that as it may,
the Central CGovernment issued a further notification on
14.10. 1999 whi ch appears to cover the respondents herein. The
Di vi si on Bench mai ntai ned the directions under appeals w th
nodi fication in regard to interimorder. Inview of the fact that we
have over-ruled the judgnment of this Court in Air Indias case
(supra) which covered the field when the order of the H gh Court
was passed, we set aside the order of the High Court under
chal | enge. Appeal s are accordingly all owed.

T.C. No. 14/2000

M A. T. No. 1592/1997 pendi ng before the Division Bench
of the H gh Court of Calcutta which was filed against the order of
a learned Single Judge dated 9.5.1997 in C.O No.6545(w) of
1996, holding that having regard to the inpugned notification of
the Central Government dated Decenber 9, 1976 issued under
Section 10(1) of the CLRA Act prohibiting enpl oynent of
contract |abour, the appellants are bound to absorb the contract
| abour as regul ar enpl oyees of the appellants. In view of the nmain
judgrment, the order of the |earned Single Judge cannot be
sustained. It is accordingly set aside and the transferred case is
al | oned.

C. A. Nos. 5798-99/1998

In these appeals, the Food Corporation of India is the
appel l ant. Having regard to the un-anmended definition of the
appropriate Government which was in force till 28.1.1986, the
appropriate Governnment within the meaning of CLRA Act was
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the governnment of the State in which the concerned establishnent
of FCl was situated. Wth effect from 28.1.1986, the anended
definition of that expression under the CLRA Act cane into force.
Consequently, the definition of that expression as given in the
Industrial Disputes Act would apply for purposes of the CLRA
Act also. FCl is included within the definition of appropriate
Government in sub-clause (1) of clause (a) of Section 2 of the
Industrial Disputes Act. It follows that for any establishnment of
FCl for the purposes of the CLRA Act, the appropriate
CGovernment will be the Central Government.

In these appeals, prohibition notification was issued on
March 26, 1991 under Section 10(1) of the CLRA Act prohibiting
enpl oyment of contract | abour in the concerned establishnent in
the process, operation or work of handling of foodgrains including
| oadi ng and unl oadi ng from any neans of transport, storing and
st ocki ng. The respondents clai med absorption of contract | abour
in the concerned establishnent of the appellant. A Division Bench
of the H gh Court of Bonbay follow ng the judgnent of this
Court in Air Indias case (supra) directed the appellant to absorb
the contract | abour engaged in the depots of the appellant in
Jal gaon, Sriranpur and Ahnmednagar (Khedgaon). |nasnuch we
have over-rul ed the judgment in Air Indias case (supra), the
appeal s deserve to beallowed. W, accordingly, set aside the
j udgrment of the Hi gh Court under chall enge and all ow t hese
appeal s leaving it open to the contract |abour to seek appropriate
relief in terns of the main judgnent.

C. A Nos. 6013-22/2001@LP(C) Nos. 16122-16131/98

These appeals by FCI fromthe judgnent of a Division
Bench of the Karnataka H gh Court in WA. Nos. 345-354/97
dated April 17, 1998 confirm ng the judgnment of a |earned Single
Judge passed in WP. NO 22485/ 94 and batch dated 22.11.1996
The | earned Single Judge directed absorption of the contract
| abour with effect from 29.1.1996. Inasnuch as the inpugned
judgrment, under chall enge, was passed foll owing the judgnent in
Air Indias case (supra) which has since been over-ruled, we set
asi de the judgrment of the Hi gh Court and allow these appeal s
accordingly, leaving it open to the contract |abour to seek
appropriate relief in terns of the main judgnent.

C. A . Nos. 4188-94/98 and 4195/98

These appeal s arise froma comon judgnent of the Hi gh
Court of Karnataka in WA Nos. 228-229, 231, 233-236/97 and
1742/ 97 dated 17.4.98 are filed by union of worknen and
wor kmen of FCI. The Division Bench confirnmed the judgnent of
the | earned Single Judge directing absorption of contract |abour in
the concerned establishment of the appellants w.e.f. 29.1.96. The
grievance of the appellants is that they should have been absorbed
with effect fromthe date of the prohibition notification dated
Noverber 1, 1990. Inasmuch as in the connected civil appeals we
have set aside the judgnent of Division Bench passed foll ow ng
the judgnent of this Court in Air Indias case (supra) which has
since been over-ruled, the appellants are not entitled to any relief
in these appeals. Accordingly, these appeals are di sm ssed.

T.P(C) Nos. 284-302/2000 and 308-337/2000

In these transfer petitions, the petitioners prayed for
transfer of various wit petitions/wit appeals pending in the High
Court of Andhra Pradesh nmentioned in para (a) of prayer on the
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ground that the question involved in those cases is pending
consi deration of this Constitution Bench in SLP (C) Nos. 12657-
58/ 98. Notice has been ordered in these cases but the cases are not

transferred. Inasmuch as we have al ready pronounced the
judgrment in the above-nentioned cases, we are not inclined to
all ow these transfer petitions. The Hi gh Court will now proceed to

deci de those cases in accordance with the main judgnent.
Transfer petitions are dism ssed accordingly.

C. A. No. 6029/ 2001 @BLP( C) No.. 16346/ 2000

The order under challenge in this appeal is the judgnent of
a Division Bench of the Hi gh Court of Bombay in WP. No.
4050/ 99 dated 2.8.2000. On-the ground that the nmenbers of
respondent union (enpl oyees of  ONGC) are covered by the
notification issued by the Central CGovernnent on Decenber 9,
1976, the H gh Court ordered absorption of the workers enpl oyed
as contract-1abour. |nasnmuch as the Central CGovernnent became
t he appropriate Government, for an establishnent of ONGC after
the anended definition of the appropriate Governnent cane into
force under the CLRA Act w.e.f. 28.1.1986 whereunder the
definition of the said expression under the Industrial Disputes Act
is adopted in the CLRA Act, therefore, the Central Governnent
will be the appropriate Government for ONGC w.e.f. 28.1.1986.
It follows that the notification issued on Decenber 9, 1976 woul d
not cover the establishnents of the appellant.  However, as the
H gh Court directed absorption of the contract |abour in the
establ i shnments of the appellant follow ng the judgnent of this
Court in Air Indias case (supra) and that judgnent has since been
over-rul ed, both on the question of appropriate Governnent as
wel |l as on the point of autonatic absorption, we set aside the
order under challenge and accordingly allow this appeal .

C. A. Nos. 6030- 34/ 2001 @BLP( C) Nos. 13146- 150/ 2000

These appeal s are directed agai nst the order of the High
Court of Andhra Pradesh in WA. Nos. 1652-1655/99 and 1959/ 99
dated 22.11.99. The Division Bench of the H gh Court took note
of the fact that the order of the | earned Single Judge had been
given effect to and on the facts declined to condone the delay of
353 days in filing the wit appeals. In our view, having regard to
the facts and circunstances of the case, no interference with the
i mpugned order, is warranted. The appeals are, therefore,
di sm ssed

C. A. Nos. 6024- 25/ 2001 @8LP( C) Nos. 8282- 83/ 2000

These appeals are fromthe order of the Division Bench of

the H gh Court of GQujarat in L.P.A No.118/ 2000 dated 19.4.2000
whi ch was directed against the interimorder passed by a | earned
Si ngl e Judge. Inasmuch as the wit petitions are pending before
the High Court, we are not inclined to interfere with the orders
i mpugned in the appeals. W leave it open to the H gh Court-to
di spose of the wit petitions in terns of the main judgnment. The
appeal s are accordi ngly dism ssed.

T.P. (C) No. 169/2000

In this transfer petition, the petitioner seeks transfer of
S.C. A No.5192/99 pending in the High Court of Gujarat. Notice
has been issued but the case is not transferred. |In view of the fact
that we have pronounced the judgnent in the connected cases, we
are not inclined to order transfer of the case fromthe H gh Court.
We | eave it open to the H gh Court to dispose of the said appeal in
accordance with the main judgnment of this Court. Transfer
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petition is dism ssed accordingly.

C. A. No. 6023/ 2001 @5LP( C) No. 19391/ 99

Thi s appeal arises fromthe judgment and order dated
19. 8. 1999 of the High Court of Patna, Ranchi Bench, Ranchi, in
L. P. A No. 214/99 (R). The Division Bench declined to interfere
with the order of the | earned Single Judge dismssing the wit
petition filed by the appellant.

The case arose out of the award dated October 3, 1996
passed by the Central CGovernnent Industrial Tribunal No.1
directing the appellant to absorb the contract |abour. The Tri bunal
on appreciation of the evidence, found that the contract |abourers
were not regularised to deprive themfromthe due wages and
ot her benefits on par with the regul ar enpl oyees under sham
paper work by virtue of ‘the shamtransaction. It was al so pointed
out that the worknmen in other coal washery were regularised. The
cl aimof the appellant that the washery was given to the purchaser
was not accepted as being a shamitransaction to canouflage the
real facts. The | earned Single Judge on consideration of the entire
mat eri al ‘confirmed the award and the Division Bench declined to
interferein the LPA. W find no reason to interfere with the order
under chal l enge. The appeal is, therefore, dismssed with costs.

C. A No. 141/2001
Thi s appeal arises/fromthe judgnent of the H gh Court of
Judi cature at Bonbay passed in WP. No. 2616/99 dated 23.12.99
The enpl oynent of contract |abour in the concerned
establ i shnment of the appellant was prohibited by the notification
i ssued by the Central Covernnent under Section 10(1) of the
CLRA Act on 16.11.99.  Followingthe judgnent of this Court in
Air Indias case (supra), the H gh Court directed the appellant to
absorb the contract |abour. |Inasmuch as we have over-ruled the
judgrment of this Court in Air Indias case (supra), the direction
given by the Hi gh Court cannot be sustained. W, however, |eave
it open to the respondent-union to seek appropriate relief in terns
of the main judgnment. The order, under challenge, is set aside.
The appeal is accordingly all owed.

In all these cases except in C A 6023/2001@LP(C) No.
19391/99, the parties are directed to bear their own costs.

................................................... J.

(B.N. Kirpal)
................................................... J.

(Syed Shah Mohamred Quadri)
................................................... J.

(M B. Shah)
................................................... J.

(Rurma Pal)
................................................... J.

(K. G Bal akri shnan)

New Del hi ,
August 30, 2001
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