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ORAL JUDGEMENT

1. Heard | earned counsel for the parties.

2. By this petition, the petitioner challenges

t he

orders dated 1.12.97 and 20.4.98 issued by Regional
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Provi dent  Fund Conmi ssi oner, Ahnedabad and  Asst.
Provi dent Fund Commi ssi oner, Ahnedabad respectively.

3. Learned counsel for the respondent Regiona
Provident Fund Conmi ssioner urged t hat si nce t he
appel l ate authority has been constituted before whomthe
appeal |ay against order under Section 7A, the petitioner
had an efficacious alternative remedy to challenge the
or der. The petitioner has not deliberately pursued the
alternative remedy and therefore this court should not
interfere in this case to bye pass the alternative renedy
available to the petitioner. Attention was also invited
of the court to the fact that petitioner knew about the
exi stence of alternative remedy soon after the inpugned
order was nmade and he was advised to pursue alternative
remedy. It was also urged that in fact review
application has been rejected before filing the wit
petition, a fact which has not been disclosed by the
petitioner. Oder was al so supported on nerit.

4. The petitioner submtted that the decision of the

review application had not been served to the petitioner
until filing of the wit petition and therefore he was
not aware of the decision of the review petition when he

has filed the review petition. Moreover, the review
petition has been rejected, so it has no relevance. It
has lost its relevance now. It was said that the
petitioner has in fact pursued alternative renedy. One
alternative renedy was to file an appeal. Revi ew was
anot her alternative renedy. Petitioner has pursued one

of the alternative renedies, nanely, filing of review
petition before the authority concerned as advi sed by the
counsel, before pursuing the other remedy. He has not
chosen to pursue both remedies sinultaneously. It was
because while he was pursing alternative renedy, the
petitioner had been put to threat by respondent Regiona

Provident Fund Commi ssioner to take recourse to coercive
nmet hod of recovery that he has been forced to approach
this court. It was also urged that existence of
alternative remedy does not inhibit jurisdiction of this
court to entertain the petition under Article 226 and
grant appropriate relief if the situation so denands,
where it 1is alleged that the orders have been nmade in
breach of principles of natural justice. or t he
authority whose order is challenged |acks jurisdiction
i nherently, ordinarily, existence of alternative renmedy
has not been held to be a ground for refusing relief
under Article 226.

5. Having given careful consideration to the riva
contentions, | am of the opinion that it is true that
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ordinarily jurisdiction under Article 226 is not invoked
where there exists alternative renedy but at the sane
tinme it is also true that it does not inhibit the
exi stence of jurisdiction to interfere in appropriate
cases, notwi thstandi ng existence of alternative renedy.
The principle has been succinctly stated by the Apex
Court in A V.Venkateswaran, Collector of Custons, Bonbay
VS. Ranthand Sobhraj Wadhwani and another AR 1961 SC
1506, wherein the Apex Court said:

"The wide proposition that the existence of an
alternative remedy is a bar to the entertainment
of a petition under Article 226 ofthe petitioner
unless (1) there was a conplete | ack of
jurisdiction in the officer or authority to take
the action inpugned or (2) where the order
prejudicial to the wit petitioner has been
passed in violation of the principles of the
natural justice and could therefore, be treated
as void or non est and that in all other cases,
courts should not entertain petitions under
Article 226, or in any event not grant any relief
to such petitioners, cannot be accepted."

6. Thus court not only accepted that conplete |ack

of jurisdiction and violation of principles of natura
justice are the two well known exceptions to the genera
rule that existence of alternative remedy inhibits the
exercise of discretion wunder Article 226, for invoking
extraordinary jurisdiction. But in other circunstances
al so, the existence of alternative renmedy nay not be held
to conplete bar on the power of the court to consider the
cases on nerit. The principle has since not been
devi ated, the authorities need not be multiplied. In the
present case the inpugned order has been challenged on
both the grounds, viz., the Act of 1952 does not apply
hence Regional Provident Fund Comm ssioner had no
jurisdiction to initiate proceedings and that he order is

in vi ol ation of principl es of natural justice.
Therefore, | amnot inclined to close the enquiry on
threshold in the two contentions raised before ne. In

this connection, it may also be noticed that it cannot be
doubted that petitioner did pursue one of the two other
renedies available to himviz., to file an appeal, or to
apply for reviewor recalling the order. The latter
renedy followed by him has resulted in no result. The
review application was rejected prior to filing of
petition. Thus that remedy was exhausted. Had it been
accepted the petition would not have survived. Non
di scl osure of fact about its decision by the petitioner
has been explained by the petitioner by pl eadi ng
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i gnorance about such decision at the tine of filing of

petition. That has grain of truth. The decision of
revision was announced a few days before filing of
petition. It has not been announced in the presence of
the parties. Therefore the petitioner could not be

attributed with know edge since the date of order. There
is nothing to suggest that it was served on petitioner
before the petition was filed. No reason could be there

for not disclosing the fact. |If the review were to be
al | owed, necessity of filing petition would have
obviated. |In case of its rejection exhaustion of one
renmedy coul d be pl eaded. Moreover it is not of

substantial effect on the petition

Now about nerit of the contentions.

7. Two fold contentions have been raised before ne.

In the first instance, it was stated that the petitioner

is wholly owned Governnment Corporation incorporated under

the provisions of the Conpanies Act, 1956, and is engaged
inthe activities of the public distribution system
through fair price shops. For this purpose petitioner

engages private agents/contractors on contract basis at

their various godowns in the State. Learned counsel for

the petitioner urges that for the purposes of Enployees
Provident Fund and M scell aneous Provisions Act, 1952,

(Hereinafter called the Act of 1952) enployees engaged
through contractors in such kind of activities is not

governed and the petitioner is not liable for provident

fund deductions under the Act of 1952 and the schene
framed thereunder from the wages payable to such
enpl oyees. He dr aws a di stinction between the
contractor's enployee in establishment in general and
contractor's enployee in public utility establishnents
like the petitioner. Therefore according to him the
assunptions of jurisdictions by Regional Provident Fund
Conmi ssioner to hold enquiry and pass orders under

Section 7A or for that matter any other provisions of the
Act in respect of the petitioner concerning the persons
enpl oyed by or through the contractor is inherently
I acki ng.

8. This takes us to the neaning assigned to the term

enpl oyee and enployer under the Act of 1952. Section
2(e) defines the termenployer and 2(f) defines the word
enpl oyee whi ch reads as under

"2(e) "enployer" neans -
(i) inrelation to an establishnent which
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is a factory, the owner or occupier of
the factory, including the agent of such
owner or occupi er, t he | egal
representative of a deceased owner or
occupi er and, where a person has been
naned as a manager of the factory under
clause (f) of sub-section (1) of section
7 of the Factories Act, 1948, the person
so naned; and
(i) in rel ation to any ot her

establishnent, the person who, or the
aut hority which, has the ultimte contro
over the affairs of the establishment,
and where the said affairs are entrusted
to a nmmnager, nahaging di rect or or
managi ng agent, such nmanager, managi ng
director or nanagenent agent.

2(f) "enpl oyee" neans any person who is

enpl oyed for wages in any kind of work,
manual or otherwise, in or in connection
with the work of an establishnent, and
who gets his wages directly or indirectly
from the enployer, and includes any
person -

(i) enployed by or through a contractor
in or in connection with the work of the
est abl i shnent ;

(ii) engaged as an apprentice, being an
apprentice engaged under the Apprentices
Act, 1961, or under the standing orders
of the establishment"

9. Wth reference to the aforesaid definition it has

been wurged by learned counsel for the petitioner M.
Tanna that the establishnent of the petitioner not being
a factory subcl ause (i) of Section 2(e) is not
applicabl e, and subclause (ii) is also not applicable
because the petitioner or any of its officers does not
enjoy any control in respect of workmen who wer e
enpl oyees of contractor. They are exclusively and
conpletely wunder the control of the contractor who
enpl oys them and takes work fromthem

10. I am wunable to accept this contention on the

plain reading of the provision. The requi r enent
envi saged to consider a person to be enployer in relation
to any establishment other than factory is that that
person or authority which has the ultimate control over
the affairs of the establishnent is considered to be
enployer in relation to the worknmen enployed at that
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establishment or where the affairs are entrusted to a
manager, nanaging director or nmanhaging agent, such
nmanager, nmanagi ng director or managi ng agent is
consi dered to be an enpl oyer vis-a-vis enpl oyees enpl oyed
inrelation to the establishnent whose affairs have been
entrusted to such persons as mmnager, managi ng director
or managi ng agent. Fromthe perusal of the definition it
is abundantly clear that what is required to consider a
person to be enployer is the control over the affairs of
the establishment in which or in respect of which any
person is enployed and not direct or indirect control
over the functioning of enployees by such person. The
control of affairs of the establishment in which or in
respect of which a person is enployed has different
connotati on t han control or supervision over the
enpl oyees concerned in the context in which the term has
been wused for the purpose of giving effect to the
provisions of the Act of 1952 which is a beneficial
| egislation, extending a schene of econonmic security of
future, by way of making provision for by accunulations
in a provident fund through contributions from enpl oyees
as well as enployer. It is not the case of the
petitioner that they are not controlling the affairs of
the establishnent of the Corporation in question at al
its establishnments which include place of working of the
respondents.

11. In these circunstances, the ultimate control of

t he fiscal affairs, nanely, the finances of the
establ i shnent and control over its affairs concerning the
paynment, deductions, deposits etc. has to be viewed.

Even in the case of enployees directly enpl oyed by the
owner may be supervi sed and controlled by officers other
than nanager, managi ng director or managi ng agent or the
person having authority or ultimate control over the
affairs of the establishment. |If petitioner's contention
were to be accepted, the owner of an establishnment will
not be an enpl oyer even in respect of enployees directly
enpl oyed wunder him and shall render the whole scheme of
the Act unworkable. In such event, the owner, authority
or nmnhager, nmanaging director or managi ng agent, as the
case may be, cannot with reference to this definition
cease to be enployer of the worknen enployed in the
establ i shnent provided they fall within the definition of
enpl oyee given under section 2(f).

12. This brings us to the definition of enployee.

VWhat ever may have been the doubts about the person's
enpl oyment through contractor prior to its anendnent by
inserting the words “and includes any person enpl oyed by
or through a contractor in or in connection with the work
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of the westablishnment' about the status of a person
enpl oyed through contractor and getting hi s wages
directly fromhim there cannot be any anbiguity, in the
face of clause (i) of Section 2(f) about the status of a
person enployed by or through a contractor in or in
connection with the work of the establishment. C ause
(i) by reading separately the alternatives provided by
the use of word or if it were to be read in a sinple
manner woul d read as under: -

"enpl oyee nmeans any person (a) enployed by a
contractor in the establishnent; (b) enployed by
a contractor in connection with the work of the
establishment; (c) enployed through a contractor
in the establishnent; (d) enployed through a
contractor in connection with the work of the
establishment . "

13. If a person falls in any one of the categories,

he is to be treated as an enployee in relation to the
establishment in or in connection with the work of which
he has been enployed and the owner, nmanager, managi ng
director or managing agent of the establishnent s
treated as his enployer. |t becones inmmterial whether
he is enployed by the person treated as enployer wthin
the neaning of Section 2(e) or by any other person who
recei ves his renuneration fromsuch enployer, under the
terms of agreenent between the enployer and the person
who actually enploys and supervises the work of such
persons. In the face of this provision, and in the |ight
of admtted position that the petitioner has been getting
services of sone person at their godowns in the State who
has been engaged by private agents or contractors to give
such services. The godowns are the work places of the
petitioner. It is not the case that the petitioner is
not in the ultimate control of the godown which are part
of petitioner establishnent where such persons were
enpl oyed by private agents or contractors. Thus whatever
position nay be taken whet her such persons were enpl oyed
by contractor but worked in the various godowns in the
State of the petitioner or they were engaged through
contractors to render their services at such
establishnents of the petitioner or they were engaged in
connection with the work relating to public distribution
system or any other activity which the petitioner carries
on whether in the regular course of its business or on
speci al assignnent which it has undertaken to discharge.
He cannot escape from being treated enployer in relation
to such persons enployed in or in connection with his
est abl i shnent by or t hr ough private agent s or
contractors. No distinction can be drawn from the nere
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fact whether the enployer is engaged in a public utility
service or is engaged in work for personal profits.
There is no warrant for such distinction in the scheme of
statute. Therefore this contention of |earned counsel on
behal f of the petitioner that the Act does not apply to
the persons employed by it in connection wth its
activities is not acceptable.

14. In this connection reference nmay be nade to Ms.

P.M Patel & Sons and others v. Union of India and others
etc. 1987 SC 447. Considering the provisions of Act of
1952 the court said the “termof definition of enployee
are wi de. They include not only persons enpl oyed
directly by the enmployer but also persons enployed
through a contractor. Moreover they include not only
persons enployed in the factory but al so persons enpl oyed
in connection with the work of the factory'.

15. The court while considering whether a person who

is not at all discharging his duties in the establishnment
of the enployer could be considered entitled to the
benefit of the Act, enphasised that

"Clause (f) of S.2 of that Act defines an

"enpl oyee" to nmean "any person who is enpl oyed
for wages in any kind of work, manual or
otherwise, in or in connection with the work of
an establishnent, and who gets his wages directly
or indirectly fromthe enpl oyer, and includes any
person enpl oyed by or through a contractor in or
in connection with the work of t he
est abl i shnent . "

16. It was next contended by the | earned counsel for

the petitioner that the award otherwi se is a non speaking
order and suffers from m stakes apparent on the face of
record inasnmuch as it has reproduced the award which was
found by this court to be unreasoned one and in breach of
principl es of natural justice on earlier occasion
wi t hout conpleting enquiry. It was wurged that in the
first instance respondent No.4 union has filed a Speci al
Cvil Application No. 771 of 1992 to abolish contract
| abour system Wil e the court observed that whether to
abolish the contract |abour systemis to be decided by
the appropriate authority of the State Governnent and not
by this court, it felt proper to direct the respondent
No. 3 Regi onal Provident Fund Conmi ssioner before it took
appropriate action as provided under Section 7A of the
Act of 1952 as expeditiously as possible. Thereafter the
proceedings were initiated by the Regional Provident
Conmi ssioner and he nmde an order on 29.4.93 raising

Downloaded on : Wed Dec 30 15:00:28 IST 2020



demand of Rs. 3,09, 567.80ps against the petitioner to be
deposited by way of provident fund contributions due from
the petitioner establishment. This order was chal |l enged
t hrough Special G vil Application No. 5227 of 1993 which
was deci ded on June 15, 1993. The order was challenged
inter alia on the ground that the sane has been made
exparte without affording an opportunity of hearing.
That plea found favour with the court and it quashed the
order on condition that the petitioner corporation

deposits an ampunt of Rs.1,05,000/- in the office of
Regi onal Provident Fund Conm ssioner on or bef ore
15.7.93. The said amunt was to be treated as deposit

towards provident fund dues in respect of the period
comencing from June, 1986 to May, 1992. The anmpunt was
to be deposited wthout prejudice to the rights and
contentions of the petitioner corporation and that
deposit of amount shall not preclude the petitioner
corporation from raising all contentions as may be
available to it in accordance with law. The anmount had
been deposited by the petitioner corporation. After that
order has been nade the inpugned order cane to be nmade on
1.12.1997 by the Regional Provident Fund Conmi ssioner,
against which on 2.1.1998, petitioner filed revi ew
application. VWiile that review application was pendi ng
deci si on, the Regional Provident Fund Comi ssioner issued
directions to the petitioners to conply wth the order
dated 1.12.97 by 30.4.98 else to suffer the consequence
of attachnent of the bank accounts of the petitioner
This led to the filing of this petition in May 1998. The
petitioner says that order is cryptic one and is
reproduction of the sanme order of 29.4.93 wi t hout
conpleting enquiry and on the face of it suffers from
these errors, and deserves to be quashed.

17. It cannot also be doubted that an order nade in
breach of principles of natural justice does not stand
for that reason alone. The breach of principles of
natural justice take place in many form The order may
not have been passed without affording an opportunity at
all, the order may have been passed in violation of the
fair procedure necessary for a fair adjudication, nanrely,
where the accuser has acted as adjudi cator or opportunity
of cross exam nation has not been granted, or opportunity
of leading evidence has wongly been denied or for that
matter, no reasons have been recorded before passing the
order adversely affecting a person. These are not the
exhaustive circunstances in which breach of principles of
natural justice are confined.

18. It will be presently seen that the present order
suffers fromsuch vice on the face of it.
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Any authority making an order affect civil right

of any person adversely is not only under an obligation
to afford a fair opportunity of hearing and adopt a fair
procedure, but is also under an obligation to nmake a
speaking order, that is to say reason for his concluding

nmust find place in the order. Order must speak for
itself. Al those are parts of principles of natura
justice. In the case of determination of sum payabl e by

an employer to provident fund is required to be
determi ned after affording opportunity of hearing to
concerned parties and that all the nore necessitates the
maki ng of a speaki ng order.

19. A perusal of the inpugned order goes to show t hat

the |earned Regional Provident Fund Commi ssioner is not
even conpleted the enquiry required of hi m He
specifically says:

"The authenticity and validity of these docunents
were questioned by the representative of the
worker's union i.e., Hindustan Mzdoor Sang,
Ahmedabad, sone exercise was al so made for cross
exam nati on of the workers which could not
be conpl eted. "

20. The order does not disclose that any fault |ay
with the petitioner for not conpleting the enquiry.
Moreover, the function which Regional Provident Fund
Conmi ssi oner di scharges under Secti on 7TA4 | =S not
determ ning adversary disputes, but, is a statutory
obl i gation cast upon himon information being come to his
know edge to hold an enquiry on his owmn and to find the
correct state of affairs about the liability and
obligation of enployer for contribution towards provident
fund. For this purpose, he has been invested wth the
powers of C. P.C to enforce attendance of concerned
wi tnesses and to procure material for its decision. In
Food Corporation of India v. Provident Fund Conmi ssioner
(1990) 1 SCC 68, the Suprene Court observed:

"The Conmm ssioner while conducing an enquiry
under Section 7A has the sane powers as are
vested in a court under Code of Civil Procedure
for trying a suit. The power given under Section
7A to the Comm ssioner is to decide not abstract
guestions of law, but only to determne actua
concrete differences in paynment of contribution

and other dues by identifying the worknen. The
Conmi ssioner should exercise all his powers to
collect all evidence and collate all material
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before coming to proper conclusion. That is the
| egal duty of the Conmi ssioner. Though the
enpl oyer and the contractors are both liable to
maintain registers in respect of the workers
enpl oyed but the question is not whether one has
failed to produce evidence. The question is
whet her the Conmissioner who is the statutory
aut hority has exercised powers vested in him to
collect the relevant evidence before determ ning
t he amount payabl e under the said Act. It would
be failure to exerci se the jurisdiction
particularly when a party to the proceedings
request for summoni ng evidence froma particul ar
person."

21. From t he words spoken by the Conmissioner in his

award it appears that the Conmissioner has failed to
di scharge his legal duty. In exercise of powers vested
in him to col | ect the relevant evidence before
determi ning the anount payable under the Act by the
enpl oyer. He has also clearly stated the foundation of
his i mpugned order to be the order dated 29.4.93 for
which an anount of Rs.3,09,567.80ps was assessed. He
says that “though this assessnent of dues are not based
on actual records but, it certainly contained el enent of
validity in the light of total nunber of workers engaged
and prevailing rates of wages for such type of workers.'
To say the | east the said order has been quashed by this
court by finding it to have been arrived at not after
gi ving proper opportunity to the petitioner. The sane
could not have been nmade the sole basis for nmaki ng new
order. Since sufficient long time has been taken by the
Regi onal Provident Fund Comm ssi oner and enquiry has not
been conpl eted he has just thought it fit to discharge
the burden off his shoulders by reiterating the previous

order which does not exist any nmore. In ny opinion, such
award suffers fromthe burden of violation of principles
of natural justice on the face of it as it is not
supported by any reason. It is founded on inconplete

enqui ry and wi t hout maki ng sufficient effort by
exercising powers vested in him for deternmining the
amount payable by the petitioner which includes the
determ nation of actual persons enployed and anount
payable in respect of each of the workers. It is also
vitiated because on the face of it, the order reproduced
the earlier order which was set aside by considering the
sane still have a valid existence.

22. In view of the aforesaid, | amnot inclined to
sustain the prelimnary objection as not to entertain the
petition in view of the existence of alternative renedy
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and on the nerit of +the contention the award is not
sustainable for the infirmties pointed above.

23. Accordingly, petition succeeds. The i npugned
award is set aside and the Regional Provident Fund
Conmi ssioner is directed to conplete the enquiry within a
period of six nmonths fromthe service of the wit on it
and meke fresh order in accordance with |aw determ ning
t he amobunt payable by the petitioner if any wunder the
provi sions of the Provident Fund Act.

24. Keeping in view the facts and circunstances of
the case, there shall be no order as to costs of this

petition.

(Raj esh Balia, J)
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